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Emergency Motion for Supervisory Order

Petitioners, Rhonda Crawford and Arlemmie M. Thirus, through

counsel,  respectfully request  that  this  Honorable  Court  exercise  its

supervisory  authority  pursuant  to  Supreme  Court  Rule  383,  and

reverse the decision of the First District Appellate Court (attached as

Exhibit A) for the reasons argued in the Petitioners’-Appellants’ Brief

(attached as Exhibit B), and for the additional reasons stated herein. To

fully present the issues, Petitioners provide herewith the Appellants’

Separate  Appendix  that  was  filed  with  the  First  District  Appellate

Court (attached as Exhibit C), and Appellee’s Brief filed with the First

District Appellate Court (attached as Exhibit D). A proposed order is

attached hereto as Exhibit E.

This  matter  is  an  emergency  because  the  two  local  election

authorities  that  are  respondents  herein  are  charged  with  making

abstracts of the votes cast for Circuit Court Judge by November 29,

2016  pursuant  to  10  ILCS  5/22-1.  Thereafter,  the  State  Board  of

Elections  shall  canvass  the  votes  and  make  a  proclamation  of  the

results of the election of Circuit Court Judge by December 5,  2016,

pursuant to 10 ILCS 5/27-1.

In addition, Maryam Ahmad (“Ahmad”), a current judge in the

Circuit Court of Cook County, has recently initiated a proceeding in

the Circuit Court of Cook County on behalf of the People of the State

1
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of  Illinois,  traditionally  initiated  by  the  Executive  Branch  (State’s

Attorney or Attorney General), captioned People of the State of Illinois, ex

rel. Maryam Ahmad v. Rhonda Crawford, Illinois State Board of Elections,

Chicago Board of Election Commissioners and Cook County Clerk David Orr

and filed in the Circuit Court of Cook County, No. 2016-CH-148421. 

This recent filing by Ahmad in the name of the People of the

State,  though styled as  a “Quo Warranto Complaint” seeks relief  far

beyond the relief afforded under the Quo Warranto Act, 735 ILCS 5/18-

101, et seq., and seeks an order directing the election authorities to not

count, and invalidate approximately 90,000 votes that were cast for

Crawford at the November 8, 2016 general election.

Ahmad’s  Quo Warranto  case  presents  a curious  fact  pattern.  A

sitting  Cook  County judge,  is  taking  on  the  role  of  the  Executive

Branch and is  asking a fellow Cook County judge to invalidate the

First Amendment rights of almost 90,000 Cook County voters, and is

attempting  to  install  herself  as  the  judge  who  was  “elected” at  the

November  8,  2016  general  election,  in  place  of  the  candidate

overwhelmingly chosen by the voters.

This  fact  pattern  disenfranchises  voters,  and  questions  the

validity,  or  “value,”  of  voting  in  Cook  County.  Through  legal

1   Substantially the same relief was requested by Ahmad of this Honorable
Supreme  Court  in  matter  No.  121472.  Ahmad’s  initial  relief  and  her
request for reconsideration were both denied. 
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proceedings,  Ahmad is  seeking to be  declared the “elected” Circuit

Court Judge, yet,  she was defeated through the will  of the voters at

both the March 15, 2016 primary election, and the November 8, 2016

general election. 

It is not yet clear how many write-in votes Ahmad garnered on

November 8,  2016,  though  her counsel  posits  that  if  Ahmad  were

successful in her “Quo Warranto Complaint,” Crawford would thereby

be “removed” from the ballot, so that Ahmad could automatically be

declared to be the prevailing candidate for Circuit Court Judge, even if

she received only one vote. Without adhering to the procedures for an

election contest as defined in Article 23 of the Election Code, 10 ILCS

5/23-1.1a, et seq., Ahmad seeks to nullify the First Amendment rights

of 90,000 Cook County voters that supported Crawford’s candidacy

and partook in the general election. 

Even so, in this hypothetical scenario, Ahmad is still not eligible

to be a write-in candidate for the general election, at any office, since

she could not take office under the provisions of 10 ILCS 5/22-1 and

10 ILCS 5/22-7 (discussed below). When the provisions of Sections 22-

1 and 22-7 of the Election Code are interpreted in pari materia with the

Illinois Constitution which defines the office of Circuit Court Judge,

and  with  the  various  “sore  loser”  provisions  in  the  Election  Code,

Ahmad is  both ineligible to be a write-in candidate for Circuit Court

3
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Judge at the November 8, 2016 general election and ineligible to take

that office.

In  addition  to  the  ineligibility  provisions  argued  in  the

Appellant’s  Memorandum, Ahmad could never take office,  because

she is barred from filing a statement of candidacy.

That is,  even if  hypothetically, Ahmad was the only candidate

upon  the  ballot  for  the  office  of  Circuit  Court  Judge  (and  other

prohibitions in the Election Code and the Illinois Constitution were

disregarded), Ahmad is barred from filing a statement of candidacy by

the plain language of 10 ILCS 5/7-43, and additionally, as held by the

Second District  Appellate  Court  in  the  matter  Rudd v.  Lake  County

Electoral Board, 2016 IL App (2d) 160649

Since Ahmad is  barred from filing a  statement of  candidacy,

under  the  plain  language  of  10  ILCS  5/22-1  and  10  ILCS  5/22-7,

Ahmad could never take office. There is no reason for the two election

authorities to continue tabulating write-in votes for Ahmad.

Since the two election authorities are currently tabulating write-

in votes that  were cast  by Ahmad,  this  Honorable Court’s  guidance

through a supervisory order would be instructive, and would assist in

the ongoing efforts of the two election authorities.

4
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Relevant Statutory & Constitutional Provisions

The primary rule of statutory construction is to ascertain and

give effect to the intent of the legislature, and the best evidence of

legislative intent is  the language used in the statute itself.  Cinkus  v.

Village of Stickney Mun. Off. Electoral Bd., 228 Ill.2d 200, 216 (2010). In

addition, this Honorable Court recently discussed at length a court’s

construction  of  the  Election  Code  and  the  distinction  between

mandatory and directory provisions. See Jackson-Hicks v. East St. Louis

Board  of  Election  Commissioners,  2015  IL  118929  (“¶  23  Generally

speaking, requirements of the Illinois Election Code are mandatory,

not directory.”)

The  office  of  Circuit  Court  Judge  is  defined  in  the  Illinois

Constitution. The Illinois Constitution defines the four judicial offices

that  are  elected  in  Illinois:  Supreme  Court  Judge,  Appellate  Court

Judge, Circuit Court Judge and Associate Judge.  Ill. Const. Art VI. The

Illinois Constitution further provides that a person may be candidate

for judge  “by submitting petitions.” Ill. Const.  Art. VI, § 12. Since the

Constitution mandates  “by submitting petitions,”  with the form of

petition defined in the Election Code at either 10 ILCS 5/7-10 or 10

ILCS 5/10-4 a write-in candidacy would not be permitted.

The General Assembly defined write-in candidacy provisions in

the Election Code at 10 ILCS 5/17-16.1 (for Cook County Clerk) and 10

5
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ILCS 5/18-9.1 (for Chicago Board of Election Commissioners), which

each provide, in pertinent part, as follows (emphasis added):

  A candidate for whom a nomination paper has been filed
as a partisan candidate at a primary election, and who is
defeated for his or her nomination at the primary election
is ineligible to file a declaration of intent to be a write-in
candidate for  election  in  that  general  or  consolidated
election.

Section 10-3 of the Election Code, 10 ILCS 5/10-3, is relevant

and defines a general disqualification against a subsequent candidacy

in the same election cycle, in part as follows (emphasis added):

   A candidate for whom a nomination paper has been filed
as a partisan candidate at a primary election, and who is
defeated for his or her nomination at the primary election,
is ineligible to be placed on the ballot as an independent
candidate for  election  in  that  general  or  consolidated
election.

Consistent  with  the  foregoing,  additional  provisions  of  the

Election Code also protect the political party nomination process (i.e.

primary election), including but not limited 10 ILCS 5/10-2, excerpted

in part as follows (emphasis added):

   A candidate for whom a nomination paper has been filed
as a partisan candidate at a primary election, and who is
defeated for his or her nomination at the primary election,
is  ineligible  for  nomination  as  a  candidate  of  a  new
political party for election in that general election.  

and 10 ILCS 5/7-61, which provides in part as follows (emphasis added):

   A candidate for whom a nomination paper has been filed
as a partisan candidate at a primary election, and who is
defeated  for  his  or  her  nomination  at  such  primary

6
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election,  is  ineligible  to  be  listed  on  the  ballot  at  that
general or consolidated election as a candidate of another
political party.  

Sections 7-10 and 8-8 of the Election Code (10 ILCS 5/7-10 and

10  ILCS  5/8-8),  as  interpreted  by  prior  decisions,  contain  similar

restrictions upon a candidate’s eligibility to be a “qualified primary

voter” of a different political party. See Hossfeld v. Illinois State Board of

Elections,  238 Ill.2d 418  (2010).  There is  no method in  the Election

Code for a voter who voted at a primary election to disaffiliate with

that political party during an election cycle. See also,  Jackson-Hicks v.

East  St.  Louis  Board  of  Election  Commissioners, 2015  IL  118929,  ¶  28

(discussion regarding Article 7 and 10 applicability). 

Similarly, and consistent with other provisions, Section 10-4 of

the Election Code,  10 ILCS 5/10-4,  also protects  the  political  party

nomination  process,  by  imposing  a  restriction  on  circulators,

excerpted in part as follows:

   Provided,  further,  that  no  person  shall  circulate  or
certify petitions for candidates of more than one political
party,  or for an independent candidate or candidates in
addition to one political  party,  to  be  voted upon at  the
next primary or general election, or for such candidates
and parties with respect to the same political subdivision
at the next consolidated election.

This Honorable Court explained the statutory interplay between

the various provisions of the Election Code as follows:

  ¶  29  When  one  steps  back  and  views  these  various

7
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provisions  together  and  in  sequence,  a  statutory
framework  emerges.  Certain  procedures  to  select
candidates are available to certain groups and individuals
under specified circumstances. By using the term "may" in
section 10-3, the General Assembly was simply indicating
that nomination using nomination papers is a mechanism
available with respect to independent candidates.

Jackson-Hicks v. East St.  Louis Board of Election Commissioners, 2015 IL

118929, ¶ 29.

Reviewing  this  statutory  framework,  the  General  Assembly’s

comprehensive  stance  on  “sore  loser”  prohibitions  is  consistent

throughout. The recently amended Section 7-43, in effect since 2012,

provides in pertinent part, as follows (emphasis added):

   A person (i) who filed a statement of candidacy for a
partisan  office as  a  qualified  primary  voter  of  an
established political party or (ii)  who voted the ballot of
an  established  political  party at  a  general  primary
election  may  not  file  a  statement  of  candidacy as  a
candidate of a different established political party or as an
independent candidate for a partisan office to be filled
at the general election immediately following the general
primary for which the person filed the statement or voted
the ballot. 

Section  7-43  imposes  a  broad  prohibition,  and  is  more

encompassing than the prohibition against being a write-in candidate

for candidates that partook in a primary election, since subpart (ii) of

Section 7-43 prohibits even a person who voted at a primary (but did

not  seek  nomination  at  the  primary)  from  being  an  independent

candidate, the only possible candidacy (other than “new party”) that is

8
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available at the general election for would-be candidates who did not

partake in the primary election, either as a candidate or as a voter.

By enacting Section 7-43, the General Assembly imposed a duty

upon  a  would-be  independent  candidate  to  decide  early  in  the

election  cycle,  and  well  before the  primary  election,  whether  she

intended to seek office later as independent candidate. If so, such a

would-be candidate could neither seek nomination at the primary, or

vote in a party’s primary election, or risk being barred from elected

office as an independent candidate. See  Rudd v. Lake County Electoral

Board,  2016  IL App  (2d)  160649,  ¶20  (“Storer held  that  a  potential

candidate was not significantly burdened by a statute that forced him

to  think  ahead  one  full  year  before  becoming  an  independent

candidate” [* * *] and we see no reason why the same logic should not

apply here.”)

If Ahmad was able to overcome the approximately 90,000 votes

that were cast for Crawford at the November 8, 2016 general election

(only a few hundred votes less than fellow candidate, Jesse Outlaw),

Ahmad would still be barred from taking office under 10 ILCS 5/7-43

when  construed  with  10  ILCS  5/22-1,  which  provides  in  part  as

follows: (emphasis added): 

   Sec. 22-1.  Abstracts of votes. Within 21 days after the
close  of  the  election  at  which  candidates  for  offices
hereinafter  named  in  this  Section  are  voted  upon,  the

9
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election authorities of the respective counties shall open
the returns and make abstracts of the votes on a separate
sheet for each of the following:

 [ *  *  * ]
      G. For judges of the circuit court;

[ *  *  *  ]
  No  person  who  is  shown  by  the  election  authority's
proclamation  to  have  been  elected  at  the  consolidated
election or general election  as a write-in candidate shall
take  office  unless that  person  has  first  filed with  the
certifying  office  or  board  a  statement  of  candidacy
pursuant  to Section  7-10  or  Section  10-5, a  statement
pursuant  to  Section  7-10.1,  and  a  receipt  for  filing  a
statement of economic interests in relation to the unit of
government  to  which  he  or  she  has  been  elected.  For
officers elected at the consolidated election, the certifying
officer shall notify the election authority of the receipt of
those  documents,  and  the  county  clerk  shall  issue  the
certification of  election under the provisions of  Section
22-18.  (Source: P.A. 94-645, eff. 8-22-05; 94-647, eff. 1-1-06;
95-331, eff. 8-21-07.) 

Similarly, 10 ILCS 5/22-7, which applies to the State Board of

Elections’ canvass and proclamation shows consistent provisions as in

Section 22-1, and provides as follows (emphasis added):

    Sec.  22-7.  Canvass  of  votes;  declaration  and
proclamation of result. The State Board of Elections, shall
proceed within 31 days after the election, and sooner if all
the  returns  are  received,  to  canvass  the  votes  given for
United States  Senators and Representatives to Congress,
State  executive  officers,  judges  of  the  Supreme  Court,
judges of the Appellate Court, judges of the Circuit Court,
Senators, Representatives to the General Assembly, [ * * * ]

    No person who is  shown by the canvassing board's
proclamation to  have  been elected at  the  consolidated
election or general election as a write-in candidate shall
take  office  unless  that  person  has  first  filed with  the
certifying  office  or  board a  statement  of  candidacy
pursuant  to  Section  7-10  or  Section  10-5, a  statement

10
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pursuant  to  Section  7-10.1,  and  a  receipt  for  filing  a
statement of economic interests in relation to the unit of
government  to  which  he  or  she  has  been  elected.  For
officers elected at the consolidated election, the certifying
officer shall notify the election authority of the receipt of
those  documents,  and  the  county  clerk  shall  issue  the
certification of  election under the provisions of  Section
22-18.  (Source:  P.A.  93-847,  eff.  7-30-04;  94-645,  eff.  8-22-
05.) 

Article  7  of  the  Election  Code  applies  only  to  “Making  of

Nominations  by political  Parties”  and  applies  only  to  the  primary

election that occurred on March 15, 2016. See 10 ILCS 5/7-1 and 7-2, et

seq. Therefore, references to Section 7-10 within Section 22-1 or 22-7

of the Election Code are not applicable to the general election, since a

statement  of  candidacy pursuant  to  Section 7-10  is  only filed by a

candidate who prevailed as a write-in candidate at a political party’s

primary  election.  Ahmad  was  defeated  in  her  nomination  at  the

March 15, 2016 primary election. 

Article  10 of  the  Election  Code applies  to  the  nomination  of

independent and new political party candidates. See 10 ILCS 5/10-1, et

seq.  Therefore, the only possible candidacy that Ahmad could have

sought as a write-in candidate at the general election (if all “sore loser”

provisions  are  disregarded)  would  have  been  as  an  “independent”

candidate. If she were successful in such a write-in candidacy, Ahmad

would then need to file a statement of candidacy pursuant to Section

10-5, as an “independent” candidate, as a condition of taking office.

11
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However, Section 7-43 of the Election Code plainly states that

Ahmad, who voted in the primary on March 15, 2016, and previously

filed a statement of candidacy in that same (partisan) primary “may

not  file  a  statement  of  candidacy [  *  *  *  ]  as  an  independent

candidate for a partisan office to be filled at  the general  election

immediately following the general primary.” 10 ILCS 5/7-43.

The Election Code is  clear.  In addition to the comprehensive

political party protection afforded to the primary nomination process,

which also serves to prevent party raiding and intra-party feuding at

the general election, Section 7-43 imposes a broad restriction upon the

filing  of  more  than  one  statement  of  candidacy (which  includes  a

sworn oath) per election cycle.

Even if Ahmad were, through the assistance of legal proceedings

and the Circuit Court of Cook County, to negate 90,000 votes cast for

Crawford,  Ahmad  would  still  not  be  able  to  take  office,  since  she

cannot file a statement of candidacy under the express prohibitions of

Section  7-43  and  the  Second  District  Appellate  Court’s  holding  in

Rudd v. Lake County Electoral Board, 2016 IL App (2d) 160649. 

CONCLUSION

The Election Code has many provisions that protect the political

party  nomination  process  commonly  referred  to  as  “sore  loser”

provisions. Respectfully, the Honorable First District Appellate Court

12
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erred in its order issued on November 7, 2016, affirming the circuit

court’s September 21, 2016 and October 24, 2016 orders. 

Nonetheless,  Ahmad is  not eligible to take office,  even in the

hypothetical  election  where  Ahmad  was  the  sole  candidate  on  the

ballot, or if Ahmad were to prevail upon her Quo Warranto Complaint.

Respectfully,  the  First  Amendment  rights  of  90,000  Cook

County voters  that  each cast  a  ballot  should be respected,  and not

invalidated through legal  proceedings.  Ahmad is  neither eligible  to

compete against a fellow Democrat at the general election, nor eligible

to take office. 

Petitioners  request  that  this  Honorable  Court  exercise  its

supervisory  authority,  and  reverse  the  September  21,  2016  and

October 24, 2016 Circuit Court of Cook County orders, and issue an

order finding that Maryam Ahmad was  not eligible to be a write-in

candidate at the November 8, 2016 general election and that Maryam

Ahmad is  not eligible to thereafter take the office of Circuit  Court

Judge, even if she had prevailed at the general election.

WHEREFORE, Petitioners, Rhonda Crawford and Arlemmie M.

Thirus,  through  counsel,  respectfully  request  that  this  Honorable

Court  exercise its supervisory authority pursuant to Supreme Court

Rule 383, and issue an order as follows:

(a) finding that Maryam Ahmad was not eligible to be a write-in

13
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candidate for Circuit  Court Judge at  the November 8,  2016 general

election and reversing the Circuit  Court of Cook County orders of

September  21,  2016  and  October  24,  2016  and  the  First  District

Appellate Court’s order of November 7, 2016;

(b) ordering that write-in votes for Maryam Ahmad shall not be

counted;

(c) finding that even if elected at the November 8, 2016 general

election Maryam Ahmad is not eligible to take office; and

(d) otherwise as may be just and appropriate. 

Respectfully submitted:
RHONDA CRAWFORD and
ARLEMMIE M. THIRUS

By:             /s/Andrew Finko                           
Attorney for Petitioners-Appellants

Andrew Finko
180 W. Washington St.
Suite 400
Chicago, IL 60602
Tel: (773) 480-0616
Fax: (773) 453-3266
Email: Finkolaw@fastmail.FM
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MARYAM AHMAD, )
) First Dist. App. Ct. No. 16-2811

Plaintiff-Appellee, )
v. ) App. Ct. Order:  11/07/2016
CHICAGO BOARD OF ELECTION ) Circuit Court of Cook County
COMMISSIONERS, et al., ) No. 2016-COEL-019

)
Defendants-Appellees. ) Trial Judge: Hon. Alfred J. Paul

RHONDA CRAWFORD and )
ARLEMMIE M. THIRUS, )

)
Petitioners-Appellants, )

v. )
CHICAGO BOARD OF ELECTION )
COMMISSIONERS,  et al., )

)
Respondents-Appellees. )

NOTICE OF FILING

To: See attached Service List.

Please take notice that on November 21, 2016, the undersigned caused
to be filed with the Clerk of the Supreme Court, 160 N. Lasalle St., Chicago,
IL,  using  the  Court’s  electronic  filing  system,  the  attached Motion  for
Supervisory Order and Lower Court Records in Support, a copy of which
is attached and served upon you. 

By:             /s/ Andrew Finko                        
Attorney for Petitioners-Appellants

Andrew Finko  
180 W. Washington St.
Suite 400
Chicago, IL 60602
Tel: (773) 480-0616
Fax: (773) 453-3266
Email: Finkolaw@fastmail.FM
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Certificate of Service

The undersigned, an attorney, certifies that on November 21, 2016, he
served a copy of the foregoing Motion upon counsel of record as shown on
the Service List (shown below) via Facsimile Delivery to the fax numbers
shown below and via e-mail delivery to the email addresses shown below; in
addition, courtesy copies of all filings were provided to the Clerk of the First
District Appellate Court via hand delivery.

By:             /s/Andrew Finko                           
Attorney for Petitioners-Appellants

Andrew Finko  
180 W. Washington St. / Suite 400
Chicago, IL 60602
Tel: (773) 480-0616
Fax: (773) 453-3266
Email: Finkolaw@fastmail.FM

SERVICE LIST

For Maryam Ahmad
Burton Odelson attyburt@aol.com
Mary Ryan Norwell via Fax to (708) 424-5755
Odelson & Sterk, Ltd.
3318 W. 95th St.
Evergreen Park, IL  60805

For Chicago Bd. of Elec. Comm.
James Scanlon james.scanlon@jmsalaw.com
General Counsel via Fax (312) 264-4571
27 N. Wacker Dr. 
Suite 502
Chicago, IL  60606

For Cook County Clerk David Orr
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Introduction

The sole issue on appeal is whether a candidate for Circuit Court

Judge who was defeated at the Democratic Party primary election, can

thereafter file a declaration to be a Democratic Party write-in candidate for

Circuit Court Judge.

The litigation is entirely about Ahmad, and her efforts to gain access

to the general election ballot. This case is not about Crawford, though

Ahmad at every opportunity has sought to redirect the court's attention away

from Ahmad. Our system of justice must stand above the media reporting,

which has no standards for accuracy and is often manipulated by public

relations personnel, to "deliver" the story that is desired, rather than the

truth. It would be a far greater travesty, for the judiciary to rush to judgment,

and bend to the will of public and political party pressure.

There are numerous and consistent "sore loser" (or "opportunist")

prohibitions in the Election Code. These provisions protect not only the

nomination of candidates through a primary election, but also the First

Amendment rights of voters who partook in the primary process and

nominated their candidates who would then go on to the general election to

compete against independent and new party candidates.

Ahmad has crossed over into the forbidden territory of waging an

intra-party feud at the general election. She is directly and unequivocally

targeting a fellow Democrat, who was a successfully nominated candidate,

and waging a Democrat vs. Democrat batde at the general election. Public

policy and a long line of US Supreme Court decisions prohibit such tactics.
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A. Procedural History

Rhonda Crawford ("Crawford") was a candidate for Circuit Court

Judge in Cook County at the March 15, 2016 primary and was the

successfully nominated candidate for the general election (A-88-89).

Maryam Ahmad ("Ahmad") was also a candidate for Circuit Court Judge in

Cook County at the March 15, 2016 primary but she was defeated in her

nomination (A-1-2; C.3-4).

On or about September 6, 2016, Maryam Ahmad ("Ahmad") filed two

Declarations of Intent to be a Write-in Candidate with each of the two

election authorities overseeing this election. One Declaration was filed with

the Chicago Board of Election Commissioners ("CBEC") (A-10; C.12) and a

second was filed with the Office of the Cook County Clerk, David Orr ("Orr")

(A-11; C.13). The form that Ahmad used was a template from the Illinois State

Board of Elections (A-202; Vol. 3 at C.194), rather than the forms supplied by

each of the two election authorities that are before this court.

The CBEC applied the Election Code, 10 ILCS 5/18-9.1, and

determined that Ahmad was not eligible to be a write in candidate (A-104),

while Orr applied the same statutory wording (but from 10 ILCS 5/17-16.1),

and allowed Ahmad to remain on his list of write-in candidate. (A-89)

On September 13, 2016, Ahmad filed her petition for writ of

mandamus, injunctive relief and declaratory judgment. (A-1) Although

Crawford was the successfully nominated candidate from the primary

election and the person with the most interest in this litigation, Ahmad did

not name Crawford as a party in her petition. (A-1) Crawford sought to
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intervene at the September 21, 2016 hearing, but was not allowed to do so,

and the trial court entered an order granting Ahmad's request for relief. (A-

80; C.106).

Crawford sought reconsideration and was granted leave to intervene

and file her counter-complaint, which was granted on October 14, 2016 (see

Order entered by Hon. Alfred Paul attached hereto as Exhibit A). An

expedited briefing schedule was also set. (See Exhibit A, attached.)

On October 14, 2016, Crawford filed her counter-complaint (A-87;

C.131) and her motion to vacate the September 21, 2016 order with her

memorandum in support. (A-108; C.152). Ahmad filed her response on

October 20, 2016. (A-135; C.380). On October 24, 2016, the trial court heard

argument and issued its order denying Crawford's petition. (A-228; C.438).

The trial court's reasoning is stated in the transcript from October 24,

2016, at pages 49-53 (A-222 to A-224). The trial court held that Ahmad is only

precluded from being a write-in candidate at the general election for the

same office that was lost at the primary election. The court further found

that Ahmad "did not seek access to the ballot as a Democratic candidate" (A-

222, lines 20-21) and "is not on the ballot." (A-222 line 23). The court also

held that "this is not a party switching case at all." (A-223, line 10).

The trial court found that Ahmad's write-in declaration "category" was

not defined in the Election Code, that is, the court found that Ahmad had no

affiliation, or any affiliation (A-223, lines 15-21). The court's October 24, 2016

order is at A-228.

A notice of appeal was filed on October 24, 2016 (A-233; C.444), with a
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motion for expedited briefing schedule (C.440).

B. Relevant Statutory & Constitutional Provisions.

The office of Circuit Court Judge is defined in the Illinois

Constitution. The Illinois Constitution defmes the four judicial offices that

are elected in Illinois: Supreme Court Judge, Appellate Court Judge, Circuit

Court Judge and Associate Judge. Art VI. The Illinois Constitution further

provides that a person may be candidate for judge "by submitting petitions."

Art. VI, § 12. There is no provision in the Constitution for being a write-in

candidate for Circuit Court Judge.

At issue is the application of various provisions of the Election Code,

including 10 ILCS 5/17-16.1 and 10 ILCS 5/18-9.1, which each provides as

follows:

A candidate seeking election to an office for which candidates
are nominated at a primary election on a nonpartisan basis and
who is defeated for his or her nomination at the primary
election is ineligible to file a declaration of intent to be a
write-in candidate for election in that general or consolidated
election, (emphasis added)

Section 10-3 of the Election Code, 10 ILCS 5/10-3, is also relevant and

defines a general ballot-disqualification as follows:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated
for his or her nomination at the primary election, is ineligible
to be placed on the ballot as an independent candidate for
election in that general or consolidated election.

Confirming the General Assembly's consistent stance on "sore loser"

prohibitions is the recendy amended Section 7-43 that has been in effect

since 2012, as follows:
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A person (i) who filed a statement of candidacy for a
partisan office as a qualified primary voter of an established
political party or (ii) who voted the ballot of an established
political party at a general primary election may not file a
statement of candidacy as a candidate of a different
established political party or as an independent candidate for
a partisan office to be filled at the general election
immediately following the general primary for which the
person filed the statement or voted the ballot, (emphasis added)

Section 7-43 imposes a broad prohibition, and is far broader than

simply a prohibition against being a write-in candidate for the same office,

since Section 7-43 subpart (ii) prohibits even a person who voted at a

primary (but did not seek nomination at the primary) from being an

independent candidate.

By enacting Section 7-43, the Legislature intended that an

independent candidate must decide early in the election cycle, and well

before the primziry election, whether she intends to seek office later as

independent candidate. See also, Rudd v. Lake County Electoral Board, 2016 IL

App (2d) 160649, 1[20 (('Storer held that a potential candidate was not

significantiy burdened by a statute that forced him to think ahead one full

year before becoming an independent candidate" [cite] and we see no reason

why the same logic should not apply here.")

Also, for guidance, additional provisions of the Election Code

similarly prohibits party switching, including but not limited at 10 ILCS

5/10-2, as follows:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated
for his or her nomination at the primary election, is ineligible
for nomination as a candidate of a new political party for
election in that general election, (emphasis added)
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and at 10ILCS 5/7-61 which provides as follows:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated
for his or her nomination at such primary election, is ineligible
to be listed on the ballot at that general or consolidated election
as a candidate of another political party, (emphasis added)

In addition, Sections 7-10 and 8-8 of the Election Code, as interpreted

by court decisions, contain restrictions upon eligibility to be a "qualified

primary voter" of a political party. See Hossfeld v. Illinois State Boavd of

Elections, 238 I11.2d 418 (2010). There is no method in the Election Code for a

voter who voted at a primary election to disaffiliate with that political party

during that election cycle, between March 15, 2016 and November 8, 2016.

In addition. Section 10-4 of the Election Code, 10 ILCS 5/10-4,

similarly protects the political party nomination process, by imposing a

restriction on circulators, excerpted in part as follows:

Provided, further, that no person shall circulate or certify
petitions for candidates of more than one political party, or for
an independent candidate or candidates in addition to one
political party, to be voted upon at the next primary or general
election, or for such candidates and parties with respect to the
same political subdivision at the next consolidated election.

C. Statutory Construction & Standard of Review.

The issue presented is the construction and application of the Election

Code, and this court's review of purely legal questions is under a de novo

standard of review. Cinkus v. Village of Stickney Municipal Officers Electoral

Board, 228 111. 2d 200 (2008); Hossfeld v. Illinois State Bd. of Elections, 238 111. 2d

418 (2010).

When interpreting statutes, the court should presume a logical
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construction, and one which yields a constitutional interpretation. See Wade

V, City ofNorth Chicago Police Pension Bd„ 226 I11.2d 485, 510 (2007) and People

V. Molnar, 222111.2d 495,508 (2006).

It is well setded that the primary rule of statutory construction is to

ascertain and give effect to the intent of the legislature, and the best

evidence of legislative intent is the language used in the statute itself. See

Cinkus V, Village of Stickney Municipal Officers Electoral Board, 228 I11.2d 200,

216 (2010). The First District Appellate Court further explained statutory

construction principles as follows:

The primary rule of statutory construction is to ascertain and
give effect to the intent of the legislature. Kavanagh v. County of
Will, 293 lll.App.3d 880, 882 (199^. The language of the statute
is the best indicator of legislative intent and, where it is clear, it
must be given effect without resort to other interpretive aids.
County of Knox ex rel. Masterson v. Highlands, LLC, 188 111.2d 546,
556 (1999). Where statutory language is clear, a court should
not depart from its plain meaning by reading into it
exceptions, limitations, or conditions not expressed by the
legislature. Gibhs v. Madison County Sheriffs Department, 326
lll.App.3d 473, 476 (2001). If, however, the language of the
statute is ambiguous in that it is susceptible to more than one
reasonable interpretation, we may look to extrinsic aids of
interpretation, such as the reason and necessity for the statute
and the purpose to be served by it. People v. Vhiitney, 188 111.2d
91, 97-98 (1999); People v. Davis, 296 lll.App.3d 923, 926 (1998).
Where statutory language permits two constmctions, one of
which would render the provision absurd and illogical and the
other of which would render the provision reasonable and
sensible, the former construction must be avoided. Kaszubowski
V. Board of Education of the City of Chicago, 248 111. App.3d 451, 457
(1993). (emphasis added)

Jenkins v. Mcllvain, 338 111. App.3d 113,788 N.E.2d 62, 66 (2003).

"The cardinal rule of statutory construction, and the one to

which all other canons and rules must yield, is to ascertain and give
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effect to the true intent and meaning of the legislature." Druck v.

Illinois State Board of Elections^ 387 111. App.3d 144, 899 NE 2d 437, 445

(2008).

ARGUMENT

D. Plain Rpading of Election Code Confirms Ahmad is Ineligible.

Sections 17-16.1 and 18-9.1 of the Election Code both provide a blanket

ineligibUity provision for a candidate that was defeated in her nomination

for a partisan office. The wording of both sections is as follows:

A candidate seeking election to an office for which candidates
are nominated at a primary election on a nonpartisan basis and
who is defeated for his or her nomination at the primary
election is ineligible to file a declaration of intent to be a
write-in candidate for election in that general or consolidated
election, (emphasis added)

Applying traditional statutory construction, the statute should be read

as written, without the addition of words. Ahmad's counsel argued before the

trial court for a re-writing of the these provisions, and for the insertion of

the words "same office" rather than the broader terms as written (A-24,

Ahmad's Memorandum page 12). Respectfully, the trial court erred in

adopting Ahmad's counsel's arguments. Such arguments are also contrary to

the position of the Chicago Board of Election Commissioners, which

opposed Ahmad's petition on September 21, 2016 (A-37), but offered no

opposition to Crawford's petition on October 24, 2016 (A-132).

Here, the Plaintiff filed a nomination paper as a partisan candidate at

the March 15, 2016 Democratic primary election and she was defeated for

her nomination at such primary election. Under the clear language of
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Section 17-6.1, Plaintiff is, therefore, "ineligible to file a declaration of intent

to be a write-in candidate for election" in the November 8, 2016 general

election.

When reviewing and interpreting the Election Code, the Code must

be interpreted,"... as written and [the court] 'may not depart from the plain

language of the statute by reading into it exceptions, limitations, or

conditions that conflict with the express legislative intent." Illinois Campaign

for Political Reform v. Illinois State Board of Elections, 382 IU.App.3d 51, 60 (3rd

Dist. 2008).

The statutes, as written, prohibit any candidate who is defeated in the

primary from seeking to be a write-in candidate at the next general election,

regardless of the position being sought. Indeed, the applicable portion of the

statute makes no reference whatsoever to a "position" or "office" sought at

either primary or the general election. The prohibition is simply a flat ban

against becoming a write-in candidate at the general election.

Ahmad's argument was akin to re-writing these sections, requiring the

addition of the words "same office." This argument is wholly unsupported.

That is, Ahmad does not cite any authority for such a re-writing of the

Election Code. Such a re-writing, besides being unsupported, is also in

derogation with the many other provisions of the Election Code that provide

broad "sore loser" prohibitions and the general policy provisions protecting

the political party nomination process.
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E. Broad Policy To Protect Political Party NoTnination Process.

The Democratic Party nominated all of its candidates for the general

election at the primary election on March 15, 2016. To the extent that there

were any vacancies in nomination, the Democratic Party had an opportunity

to fill those vacancies thereafter, but all such slated candidates would have

had to gather signature petitions and file nomination papers. 10 ILGS 5/7-61.

After the primary election, the only possible candidacies that are

eligible to appear on the general election ballot are "new political party

candidates (10 ILCS 5/10-2) and "independent" candidates (10 ILGS 5/10-3).

This general election on November 8, 2016 does not have non-partisan

Gircuit Gourt Judge elections, since that is not how judges in Gook Gounty

are elected.

At the general election, the voters will be deciding between the

Democratic, Republican, independent and any new party candidates. No

election will (or should) force a voter to selected between to Democratic

Party candidates, because all Democratic Party candidates were nominated

at the primary election.

In late 2015, Ahmad filed a sworn statement of candidacy, and

signature petitions, that identified her affiliation with the Democratic Party,

and her name was printed upon the Democratic Party primary ballot for use

on March 15, 2016, the current election cycle. Ahmad also voted in the

Democratic Party primary election held on March 15,2016. (A-130)

Ahmad was defeated in her nomination for Gircuit Gourt Judge at the

Democratic primary. However, Ahmad is now trying to pull Democratic

10
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Party voters away from officially nominated candidates, toward her own

renewed Democratic Party candidacy. Ahmad is seeking to be a second

Democratic Party candidate on the general election ballot. Ahmad is actively

promoting her candidacy as a Democrat and is competing direcdy against

Crawford, who was the actual candidate nominated by the Democratic Party.

See https://www.facebook.com/ElectTudgeMarvamAhmad and promotional

flyer which includes Ahmad's affiliation twice, as a "Democrat for Judge" and

"Democrat." (A-131).

Such actions are the typical intra-party feuding and siphoning of votes

that "sore loser" provisions are intended to avoid. The U.S. Supreme Court

has upheld legislation intended to protect the political party nomination

process, and explained the rationale as follows:

[ A state] has an interest in preventing party raiding, or "the
organized switching of blocs of voters from one party to
another in order to manipulate the outcome of the other party's
primary election." Anderson^ 460 U. S., at 788-789, n. 9; Jones,
supra, at 572.[ * * *]
[A state] has an interest in "tempering] the destabilizing effects"
of precisely this sort of "party splintering and excessive
factionalism." Timmons, 520 U. S., at 367. [ * * * ] While the State's
interest will not justify "unreasonably exclusionary restrictions,"
Timmons, 520 U. S., at 367, we have "repeatedly upheld
reasonable, politically neutral regulations [* * * ]."

Clingman v. Beaver, 544 US 581,596-597 (2005).

The policy behind "sore loser" provisions was also summarized by the

Court of Appeals for the 4th Circuit, in reviewing provisions substantially

similar to those in Illinois, as follows:

Decisions in previous cases have recognized the various state
interests furthered by sore-loser statutes. In Stover v. Brown, 415
U.S. 724, 735 (1974), ̂ e Supreme Court addressed a California

11
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sore-loser provision, and emphasized the importance of sore-
loser statutes in discouraging intra-party feuding and in
reserving "major struggles" for general election ballots. See
also Backus v. Spears, 677 R2d 397, 399-400 (4th Cir. 1982). The
Supreme Court later explained, in Clingman v. Beaver, 344 U.S.
581, 596 (2005), that sore-loser statutes prevent a candidate
who has lost a party primary or nomination from effecting a
"splinter" of a major political party, by joining a minor party
while retaining the support of the major party's voters, thereby
undermining the major party in the general election.

We have recognized that South Carolina's sore-loser statute is
"substantially identical" to California's sore-loser provision
discussed in Storer. Backus, 677 F.2d at 400. We further have
stated that South Carolina's sore-loser statute is a "justifiable
measureD for preventing splintering and factionalism within
the m^or parties." Crotner v. South Carolina, 917 F.2d 819, 825
(4th Cir.1990). * * *

South Carolina Green Party vs. South Carolina State Election Comm., 612 F.3d 752,

756 (4^ Cir. 2010).

In Sperling v. County Officers Electoral Board, 57 I11.2d 81 (1974), the

Supreme Court considered the impact of Kusper upon certain portions of the

Illinois Election Code, and held as follows:

We believe that the standards governing party changes by
candidates may and should be more restrictive than those
relating to voters generally. It seems to us clear that the State s
interest in preserving the integrity of the political process will
support a reasonable restriction upon party-switching by
candidates [* * *]

Sperling v. County Officers Electoral Board, 57 I11.2d 81, 84-85 (1974). See also,

Hossfeld V. Illinois State Board of Elections, 238 I11.2d 418, 939 NE 2d 368, 373

(2010) ("We observed that the "standards governing party changes by

candidates should be more restrictive than those relating to voters generally,"

and that "the restriction on candidates could be upheld against constitutional

challenge.")

12
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The Supreme Court agreed "that party-switching restrictions on

candidates for public office are an important protection in the electoral

process" and addressed the Cullerton decision's holding, which imposed a

restriction upon party switching during the same election cycle as being the

time between a primary election and the corresponding general election. Id,

citing Cullerton v. Du Page County Officers Electoral Board, 384 Ill.App.3d 989,

996 (2008).

The corresponding bases for "sore loser" prohibitions derive from the

First Amendment protections afforded to established parties and their

voters, to associate and nominate their candidates at a primary election.

These rights were summarized by the Supreme Court as follows:

Freedom of association means not only that an individual
voter has the right to associate with the political party of her
choice, Tashjian, supra, at 214 (quoting Kusper, supra, at 57), but
also that a political party has a right to " Identify the people
who constitute the association,'" Tashjian, supra, at 214 (quoting
Democratic Party of United States v. Wisconsin ex rel La Follette, 450
U. S. 107,122 (1981)); cf. NAACP v, Alabama ex rel Patterson, 357 U.
S. 449, 460-462 (1958), and to select a "standard bearer who best
represents the party's ideologies and preferences." Ripon Society,
Inc. V. National Republican Party, 173 U. S. App. D. C. 350, 384, 525
F. 2d 567, 601 (1975) (Tamm, J., concurring in result), cert,
denied, 424 U. S. 933 (1976).

Eu V. San Francisco County Democratic Central Comm., 489 US 214,224 (1989).

The Eu court explained that the primary election is the place for

internal party rivalries, not at the general election, as Ahmad is currendy

waging:

To the contrary, Storer recognized that "contending forces
within the party employ the primai^ campaign and the
primary election to finally setde their differences." Id., at 735. A
primary is not hostile to intraparty feuds; rather it is an ideal

13
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forum in which to resolve them. Ibid.\ American Party of Texas v.
White, 415 U. S., at 781. Tashjian recognizes precisely this
distinction. In that case, we noted that a State may enact laws to
"prevent the disruption of the political parties from without"
but not, as in this case, laws "to prevent the parties from taking
internal steps affecting their own process for the selection of
candidates." 479 U. S., at 224.

Id. at 227.

Many decisions rely upon and cite to the United States Supreme Court

analysis and holding in Storer v. Brown, 415 U.S. 724 (1974) which recites the

following guidance:

[A disqualification law] protects the direct primary process by
refusing to recognize independent candidates who do not make
early plans to leave a party and take the alternative course to the
ballot. It works against independent candidacies prompted by
short-range political goals, pique, or personal quarrel. It is also
a substantial barrier to a party fielding an 'independent'
candidate to capture and bleed off votes in the general election
that might well go to another party.

Id. at 735.

Ahmad is waging the classic "sore loser" campaign. She has clearly and

unequivocally filed sworn declarations to be a Democratic write-in

candidate at the general election. Ahmad's declarations are facially defective,

and void, since there is no such "write-in" position on the general election

ballot. It would be no different than Ahmad filing a declaration to be a

governor at a presidential election, when no such office is being voted upon

- the election that Ahmad is seeking to gain entry occurred on March 15,

2016. Ahmad's Democratic Party write-in declarations are untimely, and

void.

Ahmad has also publicly claimed and promoted that she is nmning a

14

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



write-in campaign as a Democrat. This is a false statement, since she was not

nominated by the Democratic Party. Such action by Ahmad direcdy targets

the voters that nominated Crawford, 3nd Ahmad is trying to capture and

bleed off votes in the general election that would well go to Crawford.

Ahmad's actions are expressly prohibited by the Election Code,

besides 10 ILCS 5/17-16.1 and 10 ILCS 5/10-18-9.1, which provide a blanket

prohibition against filing a write-in declaration for that general election,

following the primary at which a candidate was defeated in her nomination.

There are no words in Sections 17-16.1 or 18-9.1 which restrict the

statute to write-in declarations only for "the same office" as Ahmad argued

in her memorandum in support of her petition. The insertion of such words

would be contrary to traditional notions of statutory construction, when all

other "sore loser" and party-switching provisions of the Election Code are

considered, to yield a logical application of the Election Code.

Although this court relied upon the claim that Ahmad was seeking to

be Democratic Party write-in for a different vacancy than she sought at the

Democratic Party primary, it is essentially, the same office - Circuit Court

Judge (as defined in the Illinois Constitution).

A similar effort to be a write-in (though at the same election) was

prohibited by the court in Fleming v. State Board of Elections, 40 Ill.App.3d 695

(1976). The court in Fleming was presented with and answered the following

question:

The sole question presented by this appeal may be stated as
follows: Ts an individual who is on one party's b^ot for the
office of circuit judge in a primary election, eligible to be

15
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written-in by the voters of another party as their candidate for
the same position?" The answer to that question is "No."

Fleming V. State Board of Elections, 40 Ill.App.3d 695 (1976).

The court in Fleming held that:

The legislative intent demonstrates a legitimate interest in
the preservation of the political process, which it sought to
advance by prohibiting an individual from being an eligible
candidate of more than one political party for the same office
in the same primary election.

Id. at 700. Seeking election as a candidate of a different political party is no

different, however, from seeking election as an independent candidate, also

deemed to be party switching. See Rudd v. Lake County Electoral Board, supra.

Although not binding authority, Ahmad cited to Thomas Jaconetty's

IICLE publication in her 1[ 9 of petition for writ of mandamus, et al. (A-2).

For sake of context, the page from Mr. Jaconetty s IICLE article. Section.

1.105 is attached hereto as Exhibit B. Mr. Jaconetty discussed "sore loser"

provisions and concluded that "[tjherefore, a candidate has only one bit at

the apple. When he or she loses, the candidate is effectively told to wait

until next year." (emphasis added) Mr. Jaconetty's conclusion is also

consistent with the Second District Appellate Court's recent holding in Rudd

V. Lake County Electoral Board, 2016 IL App (2d) 160649.

The General Assembly has even implemented prohibitions to

circulators of petitions changing party affiliation. For example, in discussing

the prohibitions barring a person from circulating petition sheets for both

an established political party and a new political party, the District Court for

the Northern District of Illinois explained the rationale as follows:

16
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The state may regulate the conduct of each political party on
the ballot and may insist that intra-party competition be settled
before the general election. American Party of Texas v. White, 415
U.S. 767, 781 (1974); Bendinger v. Ogilvie, 335 F.Supp. 572
(N.D.I11.1971). The circulator provision [10 ILCS 5/10-4] is a
rational method of regulating such contests in order to prevent
abuse, party splintering, factionalism, and voter confusion.

The circulator provision is desired to provide stability. Voter
confusion can easily occur (here in the same area) if circulators
are allowed to switch sides in the same campaign. Abuse or at
least confusion can occur if professional circulators serve
competing interests espousing divergent views. Just as voters
may be limited to nominating one candidate or supporting one
party in a primary election, and candidates may be limited to
running under the banner of one party, so too are circidators,
whose importance to a political party or campaign is significant,
limited to campaigning on behalf of one political party or
independent candidate in the same election. The circulator
restriction provision is a permissible integral part of an overall
legislative scheme to regulate elections.

Citizens for John W. Moore Party v. Ed. of Election, 599 F. Supp. 662, 670 (N.D.

111. 1984).

The party affiliation provisions of the Election Code, therefore would

prohibit Ahmad from submitting petitions to be a new political party

candidate (10 ILCS 5/10-2), or an independent candidate (10 ILCS 5/10-3 and

7-43), because she has affiliated with the Democratic Party by filing a sworn

statement of candidacy declaring such, and by appearing on the Democratic

Party primary ballot, and by voting the March 15, 2016 Democratic Party

primary election.

Since Ahmad could not appear on the general election ballot as a

Democrat (she was defeated for her nomination), and could not be an

independent (10 ILCS 5/7-43 and 10 ILCS 5/10-3) or new party candidate (10

ILCS 5/10-2), she cannot now claim to be a Democratic Party write-in. She
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was also not eligible for a write-in declaration by virtue of being challenged

and having her nomination papers deemed invalid. The back door to the

ballot has been locked for Ahmad imtil the next election cycle (or after

November 8, 2016). She cannot now obtain access to the ballot through a

write-in campaign, for that which she is barred from achieving through

signatures and nomination papers timely filed.

R  AViTTiaH Speking the Same Office at Primary Election and General
Election.

Ahmad was previously a candidate for Circuit Court Judge, and is now

waging a write-in campaign for the same office, namely. Circuit Court Judge.

Since the Illinois Constitution defines the office, the General Assembly

cannot create a new office, that is not defined in the Constitution.

Further, the Illinois Constitution does not allow a candidate for Circuit

Court Judge to be a write-in candidate. The only permissible method to be a

Circuit Court Judge is "by submitting petitions." Art. VI, § 12. Petitions are

defined by the Legislature in the Election Code. Article 7 of the Election

Code defines the petition process for established party candidates seeking

nomination at the primary election; 10 ILCS 5/7-10 defines the form of

petitions for Democrats and Republicans to submit for the primary election.

However, since the primary election has taken place on March 15, 2016, the

petition process in Article 7 is no longer applicable.

Article 10 of the Election Code defines the petition gathering and

submission process for new party and independent candidates; 10 ILCS

5/10-2 defines the form of petition for new political party candidates to

18
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submit for the general election, and 10 ILCS 5/10-3 defines the form of

petition for independent candidates to submit for the general election.

Respectfully, the trial court erred when it considered interpreted

Ahmad's write-in declarations as being for a different office than she had

sought at the primary election. However, such a distinction is not supported

by the Illinois Constitution, which lists only one office, that of Circuit Court

Judge. Since Ahmad sought to be nominated as a Circuit Court Judge at the

primary, she is ineligible to be a write-in candidate for that same office of

Circuit Court Judge, and particularly as a Democratic Party candidate.

G. Ahmad Ts Barred From Being a Democrat or Independent.

Ahmad filled out two declarations of her intent write-in candidate,

designating herself as a Democratic Party candidate for Circuit Court Judge.

She used a template from the State Board of Elections, rather than the forms

from the election authorities. Presuming the form error is overlooked, there

remains the issue that she is seeking to be a candidate for an office that is not

available at the general election - a Democratic Party candidate for Circuit

Court Judge.

Ahmad's attempt to be a Democratic Party write-in candidate is

facially defective, since she is seeking to be a write-in candidate for an office

that does not exist at the General Election. That is, the Democratic Party

nominated ALL of its candidates at the primary on March 15, 2016. Ahmad's

declarations, as written, would only have been valid at the primary election

on March 15, 2016. There can be no additional Democratic Party candidates

upon the general election ballot, that were not previously nominated at the
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primary election. As such, Ahmad's write-in declaration is a nullity and void.

The trial court however erred, when it overlooked Ahmad's facial

defects on her write-in declarations, and disregarded her express affiliations

with the Democratic Party. Although deemed surplusage, without the

political party designation, then Ahmad could only be considered an

independent candidate.

However, Ahmad has previously locked in her political party

affiliation by swearing to an oath in her statement of candidacy and

submitting signature petition sheets that she is a Democrat, and also by

voting in the Democratic Primary election on March 15, 2016. As such,

Ahmad's is prohibited from changing her party affiliation for this election

cycle (through November 8, 2016) and is ineligible to be an Independent

write-in candidate under any circumstances.

The Election Code and Illinois court decisions together enforce a

party-affiliation restriction for the same election cycle, from the primary

election on March 15, 2016, to that next general election November 8, 2016.

As such, courts have enforced party switching provisions, including

switching between a candidate or voter of an established political party, and

an independent candidate during that election cycle. See Rudd v. Lake County

Electoral Board, 2016 ILApp (2d) 160649.

The Election Code does not allow Ahmad the option to abandon or

change her party affiliation, and seek office as an unaffiliated, or

independent candidate. See 10 ILCS 5/7-43 and 10 ILCS 5/10-3. However,

this is what Ahmad argued despite her express sworn statements in her two
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declarations, that she sought to be a Democratic Party write-in candidate.

Nonetheless, even if Ahmad's facial defects in her sworn declarations

are overlooked (along with her prior candidacy and vote in the Democratic

primary), and she is considered to be an unaffiliated candidate, she then falls

into the independent classification. As such, she remains ineligible.

Ordinarily, an independent candidate would need to gather an

inordinately large number of signatures, and file nomination papers, and

overcome the expected objection process, whereby a competing candidate

seeks to remove the candidate's name from the ballot due to defects in the

nomination papers. 10 ILCS 5/10-8. The appellate court in Rudd recognized

that the decision to seek election as an independent candidate should be

made prior to the primary election. Rudd v. Lake County Electoral Boards 2016

IL App (2d) 160649, ̂ 20 i^'Storer held that a potential candidate was not

significandy burdened by a statute that forced him to think ahead one full

year before becoming an independent candidate [cite] and we see no reason

why the same logic should not apply here.")

If the defects are overlooked in Ahmad's two sworn declarations, then

at most, Ahmad was seeking to be a write-in candidate as an independent

candidate, and such attempts were prohibited under Section 10-3, 10 ILCS

5/10-3, which provides that:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated
for his or her nomination at the primary election, is ineligible
to be placed on the ballot as an independent candidate for
election in that general or consolidated election, (emphasis
added)
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Section 10-3 is consistent with other "sore loser" prohibitions, and the

policy articulated in the recent Rtidd decision. Id. A person who filed as a

candidate for the Democratic Party primary election "is ineligible to be

placed on the ballot ... in that general election." 10 ILCS 5/10-3. This is a

broad prohibition and bars a candidate from the ballot.

If Ahmad is barred from the ballot as an independent candidate

(either through 10-3 or 7-43), she cannot then seek that same position on the

ballot through a write-in declaration.

As the court in Fleming commented, the "technical back door to

candidacy is not sufficiendy ajar for Ahmad, to gain access to a ballot she

would be otherwise barred from reaching through traditional signature

gathering methods.

Respectfully, it was error for the trial court to determine that Ahmad's

write-in classification or category was "not affiliated" but not independent.

(A-222 to A-224) The Election Code makes no such distinction, and does not

allow candidates access to the ballot at the November 8, 2016 general

election as "not affiliated^" The only options are "independent" or "new

political party" (which is not applicable). And so, Ahmad would be barred

under Section 10-3 of the Election Code, read in po/ri mnterxci with all other

party nomination protection sections.

1 Although "non-partisan" elections are held for municipalities, including
the City of Chicago, such provisions are not in effect for the November 8,
2016 general election. No Circuit Court Judges are being elected as "non-
partisan" candidates, and no petitions could be filed for Circuit Court
Judge as a "non-partisan" candidate. The only choices are: Democrat,
Republican, "new political party" and independent.
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Similarly the trial court erred when it made a distinction between

having a name printed upon the ballot and a designated write-in candidate.

The distinction is without merit. If a candidate is eligible to be elected to a

given office, then such candidate is "on the ballot for that election,

regardless of whether the candidate's name is printed upon the actual ballot,

or is a write-in candidate. See Jordan v. Kusper, 164 Ill.App.3d 990, 994 (P'

Dist. 1987).

CONCLUSION

Respectfully, the trial court erred when it held that the restriction on

write-in candidates applied onJy to the same office as between the primary

election and the general election. Such a construction of Sections 17-16.1 and

18-9.1 is in derogation of traditional statutory construction.

Ahmad was also seeking the same office, namely the office of Circuit

Court Judge, which is the office defined in the Illinois Constitution.

Therefore, Ahmad is not eligible to be a write-in for the same office that she

sought at the primary election. Furthermore, she is violating all of the policy

provisions that stand for political party process protections. Ahmad is waging

the forbidden intra-party feud at the general election. Democrat vs.

Democrat. This is neither appropriate, nor permissible, and places voters

into the unfortunate position of deciding between two Democrats.

Finally, even if all facial defects are overlooked in Ahmad's

declarations, she can only be then seeking to gain access to the ballot as an

independent candidate. However, she is barred from such ballot access

under Section 10-3 of the Election Code, read in pari Tfiat&ria with other
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provisions of the Election Code, including Section 7-43, et al.

WHEREFORE, Rhonda Crawford and Arlemmie Thirus, respectfully

request that this Honorable Court review the relevant statutory provisions,

vacate the trial court's orders of September 21, 2016 and October 24, 2016,

and enter an order granting the relief requested in their petition for writ of

mandamus and other relief, including and order directing each election

authority to remove Ahmad's name from their respective lists of designated

write-in candidates, not count any votes that may be written-in for Ahmad,

and directing Ahmad not to campaign or claim that she is a Democrat

seeking selection to Circuit Court Judge, and otherwise as may be just and

appropriate.

Respectfully submitted:
RHONDA CRAWFORD and
ARLEMMIE M. THIRUS

Andrew Finko

Attorney at Law
180 W. Washington St.
Suite 400

Chicago, IL 60602
Tel (773) 480-0616
Fax (773) 453-3266

By:
Attorney for P^tioners-Appellants
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Order (Rev. 02/24/05) CCG N002
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

No. 0)9

ORDER

£>\^jt>yiA4^ '

jofi'^^i'

rasir- \1^t.

Attorney No.: .

Name: .Jtp P P<^
Atty. for: fdt:^
Address: _

City/State/Zip: J.OC^^
Telephone: .

ENTERED

Dated

UD6E ALFRED J.PAUL-0230

OCT 14 2016
DOROTHY BROWN

CLERK OF THE CiRCUIT COURT
OF COOK COUNTY, IL

DEPUTY CLERK

DOROTHY BROWN
CLERK OF THE CiRCUIT COURT

OF COOIC COUNTY, it
Judge Judge's No.

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLDS
EXHIBIT A
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§1.105 Election Law

Board ofElection Commissioners, 357 Ill.App.3d 187, 828 N.E.2d 877, 293 Ill.Dec. 567 (2d Dist.
2005), in which the candidate was removed from the ballot by the appellate court at 4:25 p.m. on
the Tuesday before the election, which was, coincidentally, the deadline date to file as a write-in
candidate. Holding § 18-9.1 of the Election Code to be mandatory, and finding no "reason why
advance preparation of the required write-in candidacy documents was not possible or why, if
such papers were prepared ahead of time, they could not have been filed within the 35 minutes
between this court's 4:25 p.m. order and the 5:00 p.m. deadline," the court ruled that because the
filing was late, the write-in votes should not be counted. 828 N.E.2d at 879.

B. [1.105] "Sore Loser," "One Bite at the Apple" Laws, and Repeated Filling of Vacancy

A defeated candidate may not act as a sore loser by seeking election to the same office at the
same election by alternative means. The Election Code provides:

A candidate for whom a nomination paper has been filed as a partisan candidate at
a primary election, and who is defeated for his or her nomination at the primary
election, is ineligible for nomination as a candidate of a new political party for
election in that general election. 10ILCS 5/10-2.

Similar proscriptions appear in Election Code §10-3, concerning independent candidates, and in
Election Code §18-9.1, concerning write-in efforts. The purpose of the bar is to protect the
electoral process from fraud, party raiding, splintering, and disruptive factionalism. See Citizens
for John W Moore Party v. Board of Election Commissioners of City of Chicago, 599 F.Supp.
662 (N.D.Ill. 1984), vacated in part, 794 F.2d 1254 (7th Cir. 1986); Storer v. Brown, 415 U.S.
724, 39 L.Ed.2d 714, 94 S.Ct. 1274, reh'g denied, 94 S.Ct. 2635 (1974); Rosario v. Rockefeller,
410 U.S. 752, 36 L.Ed.2d 1, 93 S.Ct. 1245 (1973). Therefore, a candidate has only one bite at the
apple. When he or she loses, the candidate effectively is told to wait until next year. See State
Board of Elections, New Legislation Impacts Candidates and Voters (Apr. 9, 2012),
www.elections.state.il.us/newsdetail.aspx?id=85: "Candidates who appeared on the 2012 General
Primary ballot and were defeated for nomination would be prohibited from appearing on the 2012
General Election ballot as a candidate of another established political party, an independent
candidate or a new political party candidate under the 'sore loser' provisions of the Election Code
(10 ILCS 5/7-61,10-2 and 10-3)."

Previously, one would observe that it is a "sore loser," not "winner," law. When a candidate
wins, he or she can pursue an office under any other available method. This may be done,
however, only after withdrawing the candidacy from the party from which he or she was
nominated. See, e.g., McCarthy v. Streit, 182 Ill.App.3d 1026, 538 N.E.2d 873, 879 n.2, 131
Ill.Dec. 498 (1st Dist. 1989) (referring to 1986 Stevenson Solidarity Party gubernatorial race); In
re Harold Washington Party, No. 90-COEB-02 (Cook Cty. Electoral Board 1990) (Pincham race
for Cook County Commissioner in 1990). P.A. 97-681, quoted in its entirety in §1.28 above,
would appear to foreclose that option in the future, at least for established parties. However, new
(nonestablished) parties are not addressed in the legislation. The Stevenson situation involved a
new party. To the contrary, the Pincham circumstance involved a once established party.

1 — 108 WWW.IICLE.COM
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No. 16 - 2811

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

MARYAM AHMAD,

Plaintiff,

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,
MARISEL A. HERNANDEZ, Chairwoman,
WILLIAM J. KRESSE, and JONATHON T.
SWAIN, in their official capacities, and
DAVID ORR, in his official capacity as
Cook County Clerk.

Defendants.

Circuit Ct. No.2016-COEL-0I9

Trial Judge: Hon. Alfred J. Paul
Orders appealed: 10/24/2016
and 9/21/2016

RHONDA CRAWFORD, and
ARLEMMIE M. THIRDS,

Petitioners-Intervenors,

CHICAGO BOARD OF ELECTION
COMMISSIONERS, and its members,
MARISEL A. HERNANDEZ, Chairwoman,
WILLIAM J. KRESSE, and JONATHON T.
SWAIN, in their official capacities, and
DAVID ORR, in his official capacity as
Cook County Clerk and
MARYAM AHMAD,

Respondents-Defendants.

NOTICE OF FILING

To: See attached Service List.

Please take notice that on October 31 2016, the undersigned caused to be
filed with the Clerk of the Appellate Court, 160 N. Lasalle, 14'*^ Floor, Chicago, IL
the attached Appellants' Memorandum and Separate Appendix, a copy of which
is attached and served upon you.

By:

Andrew Finko

180 W. Washington St. / Suite 400
Chicago, IL 60602
Tel (773) 480-0616
Fax (773) 433-3266

Attorney for Intervenor-Petitioner
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Certificate of Service

The undersigned, an attorney, certifies that on October 31, 2016, he served a
copy of the foregoing Motion upon counsel of record as shown on the attached
Service List via Facsimile Delivery and via e-mail delivery (as was agreed to before
the circuit court).

Andrew Finko

180 W. Washington St.
Suite 400

Chicago, IL 60602
Tel (773) 480-0616
Fax (773) 433-3266

By:
Attorney for Appellants

SERVICE LIST

For Marvam Ahmad
Burton Odelson

Mary Ryan Norwell
Odelson & Sterk, Ltd.
3318 W. 95^ St.
Evergreen Park, IL 60803

James P. Nally
8 S. Michigan-Ave.
Suite 3300

Chicago, IL 60603

attyburt@aol.com
via Fax to (708) 424-3733

jpnlaw@att.net
via Fax to (312) 346-7999

For Chicago Bd. of Elec. Comm.
James Scanlon james.scanlon@jmsalaw.com
General Counsel via Fax (312) 264-4371
27 N. Wacker Dr.

Suite 302

Chicago, IL 60606

For Cook County Clerk David Orr

Marie D. Spicuzza marie.spicuzza@cookcountyil.gov
Assistant State's Attorney, via (312) 603-3000
30 W. Washington St.
Room 300

Chicago, IL 60602
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No. 16 - 2811
IN THE ILLINOIS APPELLATE COURT

FIRST DISTRICT

MARYAM AHMAD, )
)

Plaintiff-Appellee, )
v. ) Circuit Ct. No. 2016-COEL-019

)
CHICAGO BOARD OF ELECTION ) Trial Judge: Hon. Alfred J. Paul
COMMISSIONERS, and its members, )
MARISEL A. HERNANDEZ, Chairwoman, )
WILLIAM J. KRESSE, and JONATHON T. ) Orders appealed: 10/24/2016
SWAIN, in their official capacities, and ) and 9/21/2016
DAVID ORR, in his official capacity as )
Cook County Clerk. )

)
Defendants-Appellees. )

 

RHONDA CRAWFORD and )
ARLEMMIE M. THIRUS, )

)
Petitioners-Appellants, )

v. )
)

CHICAGO BOARD OF ELECTION )
COMMISSIONERS, and its members, )
MARISEL A. HERNANDEZ, Chairwoman, )
WILLIAM J. KRESSE, and JONATHON T. )
SWAIN, in their official capacities, and )
DAVID ORR, in his official capacity as )
Cook County Clerk and )
MARYAM AHMAD, )

)
Respondents-Appellees. )
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT - COUNTY DIVISION

MARYAM AHMAD,

Plaintiff,

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its Members,

MARISEL A. HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, & JONATHAN T.

SWAIN, and DAVE) ORR, in his official

capacity as COOK COUNTY CLERK,

Defendants,

No.

201'6CQEl.00a01v

CPiLEHDAR/mMm
TIME OOsOv

Els C n t' C O X. s X Ci

*

Judicial

1
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5. Plaintiff was not nominated for the office sought in the primary election.

6. Plaintiff filed a Declaration of Intent to be a Write-in Candidate ("Declaration") for

election to the office of Circuit Court Judge, Judicial Subcircuit, Vanessa Hopkins

vacancy, in the general election to be held on November 8,2016.

7. Plaintiff filed her sworn Declaration on September 6, 2016 with Defendants, Chicago

Board of Election Commissioners ("Board") and the Cook County Clerk ("Clerk").

(Exhibits 1 & 2). Both Election Authorities accepted the Declaration.

8. On September 8,2016, the Executive Director of the Board, Lance Gough, sent a certified

letter to the Plaintiff informing her that no votes would be counted for her, and she was

"ineligible to file a declaration of intent to be a write-in candidate for the November 8,

2016 General Election." (Exhibit 3).

9. As stated in the Election Law IICLE in Chapter One, "Ballot Access", by Thomas A.

Jaconetty, under Section B. [1.105] "Sore Loser," "One Bite at the Apple" Laws:

"A defeated candidate may not act as a sore loser by seeking election to
the same office at the same election by alternative means." {Emphasis
added) (Illinois Institute for Continuing Legal Education, 2012).

T. WRIT OF MANDAMUS

10. Plaintiff incorporates Paragraphs 1 -9 herein by reference.

11. A court should issue a writ of mandamus where the "applicant has a legal right to its

performance and can prove that a defendant has a legal obligation to act." Batka v.

Board of Trustees of the Village of Orland Park Police Pension Fund, 221 Ill.App.3d

735.

12. A writ of mandamus commands a public official to perform some ministerial,

nondiscretionary duty. Doe v. Carlson, 250 IlLApp. 3d 570 (1993). Johnson v. Theis,

A-2
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282 IlLApp. 3d 966 (1996). Mandamus will also be entertained, "in order to expunge a

decision which an election board lacked jurisdiction to enter." Coldwell v. Nolan^ 167

m.App. 3d 1057 (1988); Johnson, at 972.

13. Similarly in this case, the Plaintiff is only requesting that the Defendants perform their

ministerial duties and certify her candidacy by directing judges of election on election

day, to count her write-in votes, and similarly, for the Defendants to count all valid early

votes, absentee votes, and provisional ballots cast for the Plaintiff.

14. The Defendant Board has no legal right to independently challenge the Plaintiff's

candidacy and act as an advocate to keep the voters of the Judicial Subcircuit from

having a choice on election day.

15. The Plaintiff has a legal right to be included on the list of persons who filed declarations

of intent to be write-in candidates for the November 8,2016 General Election.

16. The Defendant, Cook County Clerk, has not rejected the Declaration of Plaintiff, thus

allowing valid write-in votes in suburban Cook County. This allows the Plaintiff to

receive votes from part of the 1^^ Judicial Subcircuit - but not from the other portion of

the district which is in Chicago and under the authority of the Board!

17. The Board's affirmative act in rejecting the filed Declaration is ultra vires conduct since

there is no statutory authority allowing the Board to make a judicial finding that the

Plaintiff is not qualified to be a write-in candidate.

18. The Board not only has no authority to be the judge and jury by not certifying the Plaintiff

as a valid write-in, the Board itself did not remove or direct the Plaintiff be removed from

the valid write-in list to be distributed to the judges of election. The "removal" and

"disqualification" was not by Board action, but was an administrative decision. In either

A-3
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scenario, the Board simply does not have the authority to unilaterally remove a candidate

from the qualified write-in list, and thus, exceeded its statutory authority.

19. The Illinois Code of Civil Procedure, 735 ILCS 5/14-101, et seq„ allows for a complaint

for mandamus to be filed and summons issued by the Clerk of the Court.

20. The party seeking a judgment in mandamus must show a clear right to it as well as

establishing the duty of the public official.

21. Certainly, the Plaintiff, as well as all citizens of the 1^^ Judicial Subcircuit, have a clear,

legal right to participate in the electoral process by being a candidate and voting for the

candidate of their choice at the November 8,2016 General Election.

II. INJUNCTIVE RELIEF

22. Plaintiff incorporates Paragraphs 1-21 herein by reference.

23. If not preliminarily and permanently enjoined, the Board will cause permanent and

irreparable harm to the Plaintiff by not allowing her to be a valid write-in candidate for a

different office than the one she ran in and lost in the primary election.

24. The Plaintiff lacks an adequate remedy at law.

25. The Plaintiff is likely to succeed on the merits of the Writ of Mandamus and Declaratory

Judgment counts of this Petition, since the United States Supreme Court and Illinois

courts have consistently held "ballot access" to be a right of qualified voters, taking

priority over narrowly construed or overly broad statutory restrictions.

m. DECLARATORY JUDGMENT

26. Plaintiff incorporates Paragraphs 1-25 herein by reference.

27. The relevant provision governing Candidate's ability to access the ballot are found in

Articles 7 and 10 of the Election Code, 10 ILCS 5/1-1, et seq. For a court interpreting a

A-4
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statute, the primary goal is to ascertain and give effect to the intention of the legislature,

and the best indicator of that intent is the statute's language, given its plain and ordinary

meaning. Cinkus v. Village of Stickney Municipal Officers Electoral Board, 228 111. 2d

200, 216 (2008). It is a general rule that, "Illinois Courts view the right of a citizen to

hold political office as a valuable one," and that "(t)he exercise of this right is not to be

prohibited or curtailed except by plain provisions of the law." McGuire v. Nogaj, 146

Ill.App.3d 280,282 (1st Dist, 1986). Absent an express indication by the legislature that

restrictions to ballot access should apply to a candidate filing for nomination under any of

the sections of Article 10 of the Election Code, any constrains or qualification found in

Articles 7 and 8 cannot apply. Id. at 283-84.

28. Li cases of judicial candidates, the legislature has provided that "[A] candidate in a

judicial election may file petitions for nomination for only one vacancy in a subcircuit"

10 LLCS 5/7-12. During the primary, there were two judicial vacancies in the 1®' Judicial

Circuit - the Hopkins vacancy and the Brim vacancy. Adhering to the law, the Plaintiff

filed nomination papers and petitions only in the Brim vacancy. She was defeated in the

primary election.

29. The Plaintiff has now filed her Declaration in the Hopkins vacancy in the general

election. She has been found ineligible by the Chicago Board of Election

Commissioners, which cited the following statute:

A candidate for whom a nomination paper has been filed as a partisan

candidate at a primary election, and who is defeated for his or her

nomination at the primary election, is ineligible to file a declaration of

intent to be a write-in candidate for election in that general or consolidated

election. 10ILCS 5/17-16.1 and 5/18-9.1.

30. The language of 10 ILCS 5/17-16.1 and 10 ILCS 5/18-9.1 is constitutional on its face.

A-5
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and this Court must give it the plain and ordinary meaning where it limits the prohibition

against running in the general election for the same office that the candidate sought in

the primary election. The language becomes clearer when the words "nomination paper"

are explained, as the office she sought in the primary, as follows:

"A candidate (Plaintiff) for whom a nomination paper (the Brim vacancy)
has been filed as a partisan candidate at a primary election (for the Brim
vacancy), and who is defeated for his or her nomination at the primary
election (for the Brim vacancy), is ineligible to file a declaration of intent
to be a write-in candidate for election in that general or consolidated

election (for the Brim vacancy). 10ILCS 5/17-16.1/5; 18-9.1. {Emphasis
added).

Here the Petitioner is not running as a write-in candidate for the Brim Vacancy, the

nomination she sought in the primary; she is running as a write-in candidate for a

different office, the Hopkins vacancy. Therefore, she has not violated the language of 10

ILCS 5/17-16.1 and 10 ELCS 5/18-9.1.

31. However, if the Court determines the statutes are not clear or are silent, then it must,

altematively, find them unconstitutional.

32. The Board's interpretation of the statutes. Sections 5/17-16.1 and 5/18-9.1 of the Election

Code, violates candidates' rights under the First and Fourteenth amendments to the

United States Constitution; Sections 2 and 4 of Article 1 to the Illinois Constitution. (U.S.

Const. Amends. 1,14; 111. Const. Art 1 §§ 2, 4); and, Sections 3 and 4 of Article III of the

Illinois Constitution. Here, the Board found the Candidate unqualified because she ran

as a candidate in the primary in an entirely different race than she seeks to run as a

write-in in the general election. Balancing the State's interest in regulating elections

against the severe restraint being placed upon the Candidate in exercising her federal and

state constitutional right to run as a write-in candidate, demonstrates the
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unconstitutionality of 5/17-16.1 and 5/18-9.1, as applied to her and other candidates in a

like situation.

33. It is clear that the "character and magnitude of the asserted injury to the rights protected

by the First and Fourteenth Amendments that the plaintiff seeks to vindicate, in this case,

clearly outwei^s "the precise interest put forward by the State as justification for the

burden." Lee v. Keith, 463 F.2d 763,768 (7th Cir. 2006).

34. The Plaintiff, as a write-in candidate, is being denied the ability to run for a^ office by

the Board, and as such, this ballot access restriction is violating her First and Fourteenth

Amendment rights as a candidate and voter, as well as prohibiting her supporters fi:om

voting for her, in violation of the Illinois Constitution, as cited above.

35. Ballot access barriers have been held unconstitutional when infiinging upon these rights.

See Lee, 463 F.3d at 764. Although the Plaintiff complied with the filing requirements

applicable to write-in candidates, and although the Board accepted her filing, the statute,

as interpreted by the Board, represents another hurdle, which, when taken as a whole,

presents an impermissible burden on the Plaintiffs exercise of political association. See

Lee, 463 F.3e at 771 (holding the "combined effect of the state's ballot access restrictions

"unduly infiinged upon the freedom of political association.").

36. By denying access to the ballot simply because she ran in the primary election, these

statutes, as the Board applied them to the Candidate, are unconstitutional on their face

because of their overly broad language, and are being interpreted to prohibit conduct

which is constitutionally protected. The overbreadth doctrine protects the fi:eedom of

speech guaranteed by the first amendment by invalidating law so broadly written that the

fear of prosecution would discourage people fi:om exercising that freedom. People v.
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Anderson, 1248 I11.2d 15, 26 (1992). These statutes, as interpreted by the Board, clearly

prohibit the fundamental rights of free speech and association to any candidate who loses

in the primary election, to run as a write-in for any position in the general election. The

statutes are operating to deny the Plaintiff ballot access and her federal and state

con^itutional rights to freely associate with potential voters, and other like-minded

individuals, for the purpose of advancing ideas and political expression. U.S. Const.

Amend. 1,14; KLConst. Art. 1 § 4, Art. 3 § 3,4. Because these rights are being abridged

for no compelling important or rational reason, the statutes should be deemed invalid, as

applied to the Plaintiff.

37. Section 5/18-9.1 states that whenever an objection has been sustained under Section

10-10 after the 61®^ day before the election, then write-in votes shall be counted for the

candidate if he or she has filed a notarized declaration of intent to be a write-in candidate

for that office. This paragraph treats candidates removed from the ballot differently, and

not equally, as candidates who lose in the primary and then attempt to run, as write-in

candidate, for a different office. The 4^ paragraph of 5/18-9.1 and 5/17-16.1 treats

candidates who have not been successful in the primary differently, in violation of the

United States and Illinois Constitutions, as cited above.

WHEREFORE, the Plaintiff requests that this Honorable Court:

A. Issue a writ of mandamus requiring the Board to perform its duties under

the Election Code and certify the Plaintiff as a legal and valid write-in

candidate for the office of Circuit Court Judge, 1®^ Judicial Subckcuit,

Vanessa Hopkins Vacancy, Cook County, Illinois;

B. Issue preliminary and permanent injunctive relief against the Board

8
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prohibiting it from not counting any duly cast write-in votes for the

Plaintiff, and further prohibiting and directing the Board from not

including Plaintiff's name on the list of persons who filed declarations to

be a write-in candidate;

C. Declare that Sections 17-16.1 and 18-9.1 of the Election Code allow a

person to be a valid write-in candidate for an office, different than the

office unsuccessfully sought in the primary election, or, in the alternative,

declare Sections 17-16.1 and 18-9.1 of the Election Code unconstitutional

as applied to Plaintiff herein; and

D. Grant such other relief as may be appropriate.

Respectfully submitted,

MARYAM AHMAD, Plaintiff

Burton S. Odelson, #91071

Mary Ryan Norwell

ODELSON & STERK, LTD.

3318 W. 95^ Street

Evergreen Park, IL 60805

(708) 424-5678-office

(708) 424-5755-fax

attvburt@aol.com

mnorwell@odelsonsterk.com

Burton S. Odelson, one of her Attomeys

A-9
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10 ties 5/7-69(5), 17-16.1.18-9.1 Suggested

Revised August, 2008
SBE N0.P-1F

DECLARATION

OF

INTENT TO BE A WRITE-IN iMNDiOATE

To- Chicago Board of Elections intuecoun^^of
{EfjdCthnAuthofity)

Cook and State of Illinois.

I.
MARYAM AHMAD . State that I am a qualified primary elector of the

DEMOCRATIC

. prednct of the (1 )* township of.Party (for use In primary only) and a resident of the

(2)* City/Village of or (3>* vyard In the City q^ CHIGAQO
7621 S, VERNON AVENUE {nguoh eity, vniageor town, and State of Illinois, that Ifs my

residing at.

intention to 5e a
DEMOCRATIC Party (for use in primaiy on^) write-in candidate for the office of

GENERALciRCun'ax;in-JUDGE..ts»sutx^v^Ho^ ^ ^ ̂

election to be held on ̂  ̂ ̂  ^ C^^te of eieo&on).

Under pertaifies as provided by law pursuant to 10ILCS 5^9-10 the undersigned Certifies

that the statements set forth in this requ^ are trueand correcL

Till in either (1), (2) or (3)

Signed and svyom to (or affirmed) by.

(Signature of Candidate)

before me, on

j^a/ne of Cand/date)

ifiseit mdhth, day, year)

(SEAL)

''aFJsieiAL

FAHKMAH DYSON
Notdry Pdbiie> State df lllinojis

M^CpwrnlssJone^^^
(l^ry Public's Signature)

An original Declaration of Intent must be filed wifo
clerk(s) or board(s) of election commlssfoners in the tefritoi^jViot tetarQggn-^
days before the election.

A-10
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10ILCS 5/7-59(b), 17-16.1,18-9.1

DECLARATION

OF

INTENT TO BE A WRITE-IN CANDIDATE

Cook County Clerk
in the: County of

Suggested

Revised August, 2008
SBE No. P-1F

I.

{Elecijon Authori^)

MARYAM AHMAD

end Stete of iinois.

Party (for use in piirnary only ) and a resident of the

, state that I am a qualified primary electorof the

43rd

DEMOCRATIC

,ptsoin{!tofttie(11*townshtpof.

eZfCity/Villsgeof.
,6TH wanifiriihe City erf.

CHICAGO

residing VERHQINf AVENUE in such City, Village or Town, and State of Ijlinots, that It's my
DEMOGRATlC pnmaiy only) write-in candidate for the office of

GENERAL
intention to be a

CIRCUIT COURT JUOS& Vane^ga Wns Vacaiicy ^ ^ VQC^m fcircle One) at tJ^

eJecdpn to be held on ̂  1 ̂  2016 (date of election).

Under penaltfes as proyided by law pursuant to. tO lUCS 5/29-tO the undersigned, cethlles

that the statements set forth in this request are tree and correct

Till in either (1), (2) or (3)

Signed and sworn to (or affirmed) hy

l^oature ofl^andidate)

trefore me; on

(NanwcfOanmm)

(mseftmon

"aiPFtaiAL SEAIi

FAHEEMAH DYSQN
Notary fuhfic. State offiliapis

My Cornmi^slon Cxpiro^ Nov.^O, 2017

lie's Signature)

An original Declaration of Intent must be filed with each el^on
clerk(s) orboard(s) of election commissioners in the territory] not^gpjj^j^
days before the election. « o nw

f.E 'o Hv

JC

%  flift't

EXHIBIT

a.A-11
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Commissioners-

Maiisel.A. HefR.andeZi ChaS-.vw/mi

WilJtenvJ. Qsmmissloasf/S^'eioiy
Jonathan T: Svvain, CanuiHssfDnar

Lanee Gough. Bxecu!fveDif&A(Of

Via Certified Mail and First Class MEdl

September 8,2016

Ms. Marj'am Ahmad

7521 S, VemdhAyehtie

GhicagOj lL.60'^j9

Re: Beciaration of Intent to be a Wnte-iii Candidate

Dear/Ms. Ahmad:

On September 6,2016, the Chieago Board of JBteGfiGnCokmiissioners re^
aBeolarationof iment tobea Write:4h::femididatefi)r the-oMoe 0
1^^ Subcireiiiti Vanessa.HopldHS: VacHncy,, to be eleoted at the elecdon to behold on
November 8,2016.

Sendons 1 T-'lid, 1 and 1 B;-9.1 of Is di^bS-Q. 1) Wtb
provide, candidate for whom a nomination-paper has been filed as a p.arlisan
Gandidate nt a primary eleetion, and who is defeated for M
primary electiori is ineligible'to fiibd. dedlarddon Qfinteh^^^ be:a vyrite-rto e^eddate ̂f^^
election in tbat -general or eonsolidatedeiection.''

Electionresults On the;:web:site;QfthedllinoiS;^tmeB:oardfOfEledtions Indict

were-defeated at the Mareh 15,2.01.6:DemocratIc &imai^:^^^^ the oMce^of lodge, I"
Judicial "S-ubcircuit, Brim Vacancy. See, Illinois State Board of Elections,
littnsVMi^'A^^.eleetlons.ii.gov/Mecriotfesul.tsihdmial.aS^

Accordingly^ yon^are ineligible to file a. deotarationofiiiteftt to be a tvrite^m oandidate.^fd^
the'Hove^ife^,:20f^ ^ at^fteEeftre, retrngingfoxa ISp^arariomof
Intent to be a Writedh Candidate for the November'8 eleCtibii. Your name will notbe
includedon the list of persons who filed such adeelaralioii and no write-in votes cast in
yotrr jiame will be counted.

Smcerelyp.^-^ _

Lance Cough

Executive Director

69 Wesl Washington Slresl, Suitos 600/800, Chicago iL60502 ' 1.3'r2.269.7900 • fax 1^512.263.3649 • TTY 1.312.263
Ghicagbeleclions-coTTi o email; cboa@chisagbeieclions.nel I
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT - COUNTY DIVISION

MARYAM AHMAD,

Plaintiff,

V. -_No.-i6JC.OEL-0.0J0.019_-

CmCAGO BOARD OF ELECTION

COMMISSIONERS, and its Members,

MARISEL A. HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, & JONATHAN T.

SWAIN, and DAVID ORR, in his official

capacity as COOK COUNTY CLERK,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF

PETITION FOR WRIT OF MANDAMUS AND OTHER RELIEF

NOW COMES the Plaintiff, MARYAM AHMAD, by and through her attorneys,

ODELSON & STERK, LTD., and in support of the Petition for Writ of Maniamus and^ther
o ̂

D

Relief, states as follows:

I. INTRODUCTION

ooo

oocr sG
c c: I * I ,

.  

m

a

is

Chicago

imder
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The Board, after accepting the filing (Ex. 1 to Petition), then rejected the filing (Ex. 3 to

Petition). The Clerk accepted the filing (Ex. 2 to Petition), and has not rejected the filing.

Thus, establishing the unacceptable scenario of Plaintiff receiving votes (write-ins) in subiirban

Cook County, which will be counted, and n^ counted in the City of Chicago! The two election

authorities have now differed as to the legal impact of the Plaintiffs Declaration.

The only candidate on the November 8, 2016 ballot is Rhonda Crawford, the slated

Democrat who was recently fired by the Chief Judge's office as a law clerk for impersonating a

Judge and "hearing" two cases in the Markham courthouse. There is no Republican candidate.

As an expression of her First Amendment Right of free speech and political association, and in

an effort to give the voters of the 1®* Judicial District ("District") a choice at the ballot box, albeit,

a write-in candidate — but still a choice. Judge Ahmad timely filed her Declarations as a

candidate for the Hopkins vacancy.

The Board, in a letter fi:om its Executive Director, retumed the Declaration and will not

count any write-in votes on her behalf, (Ex. 3 to Petition). This action by the Board^ is beyond

the statutory powers given the Board in the Election Code (even if the Board, itself, had acted).

Certainly, an administrative decision cannot trump the rights of the Plaintiff and those associated

with her and desiring to vote for her in the general election.

This is a unique case, and perhaps a case of first impression. There is no objector

pursuant to 5/10-8; there is no individual opponent to her candidacy; only an administrative

agency acting beyond any statutory power granted by the General Assembly. This is a case of

"ballot access" in its purest and simplest form - a "write-in" candidacy, to give the people a

' In fact, there was no "action" by the three member Board. The rejection of the Declaration was an administrative

decision.

2
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choice.

The statute in question may be read to allow the candidacy as described below; however,

if the Court believes the Board's restrictive interpretation is correct, the statute is unconstitutional

as applied to the Plaintiff.

n. THE BOARD HAS NO AUTHORITY TO "REJECT" A TIMELY FILED

DECLARATION OF INTENT TO BE A WRITE-IN CANDIDATE

Although a candidate's ballot access rights are usually decided in objection cases that

have gone before electoral boards, circuit courts, and the appellate court, the unilateral action

taken by the Executive Director is not allowed by statute. The real parties in interest in

objection proceedings are the candidate and the objector. When these cases arise, an electoral

board is empaneled, the parties make their argument, and the impartial trier of fact and law - the

electoral board, makes a decision. Here, the Executive Director (not the Board, since it is

Plaintiff's belief the Board did not act) became the judge, jury, and executioner - all in one.

There was no objector; there was no hearing; there was no due process; there was no opportunity

to defend the timely write-in filing.

Kozenczak v. DuPage County Officers Electoral Board, 299 Ill.App.3d 205 (2d Dist.

1998) and Bendell v. Education Officers Electoral Boardfor School District 148, 338 Ill.App.3d

458 (1^* Dist. 2003) are instructive as to an electoral board's right - and statutory power, to

defend their decision and prosecute an appeal. On both accounts, the Appellate Court has said

no.

"Like the zoning ordinance in Speck, the Election Code (10 ILCS

5/1-1 et seq. (West 1996)) does not expressly or implicitly

authorize the Board "to assume the role of advocate for the purpose

of prosecuting an appeal." See Speck, 89 I11.2d at 485, 60 DLDec.

643, 433 N.E.2d 685. Instead, the Election Code only authorizes

the Board to conduct hearings, administer oaths, subpoena and
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examine witnesses, subpoena documentary evidence, and pass

upon objections to nomination petitions and objections to petitions
for the submission of questions of public policy. See 10 ILCS

5/10-9,10-10,28-4 (West 1996).^^ Kozenczakj at 207.

Likewise, Bendell cited to Kozenczak in also finding the electoral board could not

prosecute an appeal .of its. decision.. -The-Court-said: -

"...and to allow the Board to assume*the role of advocate would

compromise the Board's required duty of impartiality." Kozenczak,

at 207. Bendell, at 460.

Similarly, the Chicago Board of Election Commissioners, although not acting itself

herein, but through its Executive Director, must be impartial in its decisions concerning their

statutorily designated responsibilities. Removing a duly qualified write-in candidate from the

election process is not the job of the Board. The Board, through its Executive Director, has gone

beyond its statutory powers and duties and acted as an advocate; as an objector to Judge Ahmad's

candidacy; and, then as the judge and jury of its own internal ruling.

There is no statutory authority for Board, or its administrative staff, to "unqualify" a

write-in candidate because of their belief as to what a statute means - or does not mean.

III. THE UNITED STATES SUPREME COURT, ILLINOIS SUPREME COURT,

AlVD OUR APPELLATE COURTS HAVE FAVORED "BALLOT ACCESS"

WHEN INTERPRETING ELECTION STATUTES

A. The State May Not Choose Means That Unnecessarily Restrict

Constitutionally Protected Liberty

The Supreme CoxxsX'mKusper v. Pontikes, 414 U.S. 51 (1973), explained the above quote

by citing to Bowe v. Board of Election Commissioners of City of Chicago, 614 F.2d 1147 (7^*^

Cir, 1980). As this Court is aware, the rights of voters are inescapably intertwined with the

rights of candidates. As stated in Luhin v. Panish, 415 U.S. 709 (1974):

4
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"The American political process recognizes the importance of the

"continued availability of political opportunity","

As so aptly put by the United States Supreme Court in a case arising from the Harold

Washington Party's attempt to gain ballot access before the Cook County Electoral Board in

Normany. 5&e4,5.Q2_U.,S. 27.9L(.1592.XJhatit:

"...advances the constitutional interest of like minded voters to

gather in pursuit of common political ends, thus enlarging the

opportunities of all voters to express their own political

preferences." Norman, 112 S.Ct. 698,705.

Ballot access restrictions are heavily burdened and must be justified by "necessity."

Bullock V. Carter, 405 U.S. 134 (1972); Anderson v. Schneider, 61111.2d 165 (1977). If the

State see fit to place restrictions on ballot access, it must take the least drastic means to achieve

its legitimate goals. Lubin, supra 94 S.Ct., at 1320.

In yet another Illinois case, notably against the Chicago Board, the 7^ Circuit and

Northern District Courts were qmte clear in setting forth the policy of the courts:

"Courts will take great pains to interpret an election statute to

define ballot access liberally and reduce restrictions to their most

reasonable outer limit." Socialist Workers Party v. Chicago

Board of Election Commissioners, 433 F.Supp. 11, 20 n.l6

(N.D.I11.), aff'd in relevant part, 566 F.2d 586 (7^ Cir. 1977).

The election statute at issue, prohibits a candidate who has lost his or her nomination in

the primary, from taking a second bite at the "nomination for ofiSce apple" in the general

election. Expanding the statute, as done by the Board (but notably, not the County Clerk) does

not "reduce restrictions to their most reasonable outer limit," but expands the restriction to

include a prohibition preventing a losing candidate from running for a different office in the

general election. Again, careful attention need be given to the fact that the Plaintiff wants to be

a "write-in" candidate, and not actually "on" the ballot.

5
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Our State policy has ever increasingly favored candidate eligibility and access to the

electoral process. Perhaps, no better example is a case counsel for Plaintiff is very familiar with,

Maksym v. Board of Election Commissioners of City of Chicago, 242 I11.2d 303 (2011). Of

course, this noted decision of our Supreme Court allowed a mayoral candidate ballot access in

spite of 100 plus years of law that the Appellate Court found persuasive when denying ballot

access. The entire Court's philosophic views are best summed up by Justice Burke and Justice

Freeman in their "concurring opinion" in the very last line of the case:

"In the absence of explicit guidance from the legislature on this

question, and because a candidate's access to the ballot is favored

by law (see, e.g., McGuire v. Nogaj, 146 Ill.App.3d 280, 282, 99

111. Dec. 945, 496 N.E.2d 1037 (1986) (access to the ballot "is not

to be prohibited or curtailed except by plain provisions of the

law")), we join in the judgment of the majority." Maksym, 242

I11.2dat334.

Our Illinois courts have long recognized that ballot access is a "Substantial right" that may

not be lightly denied. Welch v. Johnson, 147 I11.2d 40 (1992); Sullivan v. County Officers

Electoral Board of Du Page County, 225 Ill.App.3d 691 (1992).

Here, even more notably than the famous precedent setting cases cited, a sitting jurist is

asking to be written-in. by the electorate in the 1®' Judicial Subcircuit, in order to give the voters a

choice - and a voice, and the freedom to express their content - or discontent, with the onlv

candidate on the ballot.

This fundamental right of voters is tied to the candidate's right to ballot access and to

participation in the electoral process, generally. In another famous case counsel is very familiar

with, the U.S. Supreme Court held:

"The right to vote is protected in more than the initial allocation of

the franchise." Bush v. Gore, 531 U.S. 98 (2000); Nader v. Keith,

385 F.3d729 (7^Cir. 2004).
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Our Supreme Court has indeed followed suit from the U.S. Supreme Court's holdings in

Knsper, Bullock, Lubin, Norman, Williams v. Rhodes, 393 U.S. 23 (1968), Bush, and many other

ballot access cases. In Tully v. Edgar, 171 I11.2d 297 (1996), and then in Lucas v. Lakin, 175

-111-2(1466 (l-997-)rthe-Gourt-saidf- - -

"We are mindful of the need to tread cautiously when construing

statutory language which restricts the people's right to endorse and

nominate the candidate of their choice." Lucas, 175 ill.2d 166,

676N.E.2d 637 eA 642.

In Nelson v. Qualkinbush, 389 Ill.App.3d 79 (U^ Dist. 2009), a case arising out of this

County Division, the Court held that the Election Code and State ballot access policy direct that:

"A candidate should not be denied the opportunity to be a write-in

candidate if her pursuit of judicial review of an objection untimely

fails after 61 days before the general or consolidated election.

Nelson, 907 N.E.2d 400,406.

Again, the courts provide relief to the ballot whenever possible, to allow ballot access by being

on the ballot, or as a valid write-in candidate.

In its most recent pronouncement on mandatory provisions of the Election Code and

ballot access, our Supreme Court, in considering the minimum statutory signature requirements

for Mayor of East St. Louis, held that the minimum, was the minimum, and you could not get

"close" and gain ballot access. It also spoke to the ballot access issue, in general:

"It is beyond dispute that access to a place on the ballot is a

substantial right not lightly to be denied." Bettis v. Marsaglia,

2014 IL 117050, f28; Jackson-Hicks v. East St. Louis Board of

Election Commissioners, 2015 IL 118929.

Thus, our courts have continued down the ballot access path in Carlasare v. Will County

Officers Electoral Board, 2012 IL App (3d) 120699, as cited in Burke v. Electoral Board of

Village of Bradley, 2013 IL App (3d) 130141:
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"The policy of this state is to provide candidates for public office

with access to the ballots and, thus, to allow the citizens a vote."

Carlasare, at f 19; Burke^ at ̂ 43,

"As noted by our Supreme Court, the guiding principle of Illinois

public policy is to favor "ballot access for candidates running for

public office"." Wisnasky-Bettorf v. Pierce^ 2012 IL 111253;

-  -Bwke-^X~Y^-:

Finally, as recently cited in Solomon v. Scholefield, 2015 IL App (PO 150685, quoting

from Lucas:

"We must "tread cautiously when construing statutory language

which restricts the people's right to endorse and nominate the

candidate of their choice." Lucas, at 176; Solomon, at ̂16.

There is nothing unsettled in Illinois. Ballot access prevails whenever possible. In this

case, the integrity of the electoral process depends on it.

B. "Sore Loser" Statute and Two Bites at the Apple

As noted election attorney and author, Thomas Jaconetty, stated in his chapter in HOLE,

suitably entitled, "Ballot Access," as the introductory sentence in section B.[1.105] "Sore Loser":

"A defeated candidate may not act as a sore loser by seeking

election to the same office at the same election by altemative

means."

Interestingly, the same restriction is not provided for "sore" winners. They can withdraw

their nomination and pursue an office under any other available method. In fact, this has

happened in the 1986 Stevenson Solidarity Party Governor's race and in the Harold Washington

Party race for Cook County Commissioner.

The Plaintifr', Judge Ahmad, took a bite at the Brim Vacancy "apple," ̂ d lost to Jessie

Outlaw. Judge Ahmad now seeks - not a second bite - but a first bite, at a different "apple," the

Hopkins Vacancy "apple". This is not a "sore loser" case. This is a case wherein the candidate

8
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sought nomination for an office - and lost; and now seeks election to a different office, by a

different mechanism (write-in), but with the same political party (Democrat). There is simply

no statutory or case law prohibition preventing Judge Ahmad from putting her name before the

voters and giving them a choice of candidates.

IV. THE PLAIN LANGUAGE OF 10 ILCS 5/17-16.1 AND 10 ILCS 5/18-9.1 IS

CONSTITUTIONAL

At the heart of this case is Plaintiffs fundamental, constitutional right to access the ballot

and exercise her freedoms guaranteed her under our federal and state constitutions. The plain

language of 10 ILCS 5/17-16.1 and 10 ILCS 5/18-9.1 does not allow a candidate who ran for a

partisan position in the primary, and lost, to seek election in the general election for the same

position as a write-in candidate. However, as this case demonstrates, it does not prohibit a

candidate who ran for a partisan position and lost in the primary election to seek election for a

different position in the general election, as a write in candidate. 10 ILCS 5/17-16.1 and 10 ILCS

5/18-9.1, which are the same statutes, provide as follows in the fourth paragraph:

A candidate for whom a nomination paper has been filed as a

partisan candidate at a primary election, and who is defeated for his

or her nomination at the primary election, is ineligible to file a

declaration of intent to be a write-in candidate for election in that

general or consolidated election. 10 ILCS 5/17-16.1 and 5/18-9.1.

{Emphasis added).

This statute, known as a "Sore Loser" statute, was clearly enacted to prohibit a partisan

candidate, who lost in the primary election, from running in the same political race in the general

election as a 'write-in candidate." Illinois courts recognize that when reviewing and interpreting

the Election Code, the Code must be interpreted, "...as written and [the court] 'may not depart

from the plain language of the statute by reading into it exceptions, limitations, or conditions that

conflict with the express legislative intent.'" Illinois Campaign for Political Reform v. Illinois

9
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State Board of Elections, 382 Ill.App3d 51, 60 (3'"'' Dist, 2008), citing Rosewood Care Center,

Inc, V. Caterpillar, Inc., 226 I11.2d 559, 567 (2007). The fundamental rule of statutory

interpretation is to ascertain and give effect to the legislature's intent. Krautsack v. Anderson,

223111.2d 541, 552-53 (2006). For a court interpreting a statute, the primary goal is to ascertain

and give effect to the intention of the legislature, and the best indicator of that intent is the

Statute's language, given its plain and ordinary meaning. Cinkus v. Village of Stickney Municipal

Officers Electoral Board, 228 111. 2d 200, 216 (2008); People v. Jamison, 229 I11.2d 184, 188

(2008).

It is a general rule that, "Illinois Courts view the right of a citizen to hold political office

as a valuable one," and that "(t)he exercise of this right is not to be prohibited or curtailed except

by plain provisions of the law." McGuire v. Nogaj, 146 Ill.App.3d 280,282 (1st Dist, 1986).

Absent an express indication by the legislature that restrictions to ballot access should apply to a

candidate filing for nomination under any of the sections of Article 10 of the Election Code, any

constrains or qualification found in Articles 7 and 8 cannot apply. Id. at 283-84.

If the legislature had intended for this statute to apply to a situation such as this, where a

losing candidate files as write in for a different o:Sice than the one sought in the primary, then it

would have specified it. For example, in 1997, the Ohio Supreme Court analyzed the plain

language of their "Sore Loser" statute which provided that "[n]o person who seeks party

nomination for an office or position at a primary election by declaration of candidacy * * * shall

be permitted to become a candidate at the following general election for any office by nominating

petition or by write-in." State ex rel Purdy v. Clermont Cty. Bd of Elections, 77 Ohio St. 3d,

338 (1997); Ohio Revised Code 3514.04. {Emphasis added). In holding that the statute

operated to prevent unsuccessful primary candidates from seeking election to a different office in

10
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the same election cycle, with no exceptions, the Court found that the "any office" language of the

statute was "plain and unambiguous and conveys a clear and definite meaning." Id at 340-341.

Hiere can be no such finding in the Illinois statutes, where the legislature, instead of

using the words, "any office," is silent in regards to what office they are referencing. However,

when tiie statutes are read as a whole, it is clear that the legislature intended to limit the eligibility

of the losing candidate to run as a write-in for the very office which they were "defeated for his

or her nomination at the primary election..." See, 10ILCS 5/17-16.1 and 5/18-9.1, This phrase

clearly limits the eligibility of the losing primary candidate to run for the same position in the

general election.

It is clear that the intent of the legislature is satisfied when the defeated primary candidate

runs for a race for a different office in the general election. For example, in analyzing their "Sore

Loser" statute, the Supreme Court of Tennessee held, that where a defeated primary candidate

enters a race for a different office in the general election, the intent and purpose of the Election

Code is satisfied. Crowe v. Ferguson, 814 S.W.2d 721 (1991) "The integrity of the primary

system is preserved because the results of the primary election are preserved, that is, candidates

who entered primary races are abiding by the results of the primary election. Candidates have no

incentive to change their position or affiliation and the confidence in the primary election

remains undisturbed." Id at 725

The language of 10 ILCS 5/17-16.1 and 10 ELCS 5/18-9.1 is constitutional on its face,

and this Court must give it the plain and ordinary meaning where it limits the prohibition against

running in the general election for the same office that the candidate sought in the primary

election. The language becomes clearer when the words "nomination paper" are explained, as the

office she sought in the primary, as follows:

11
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"A candidate (Plaintiff) for whom a nomination paper (for the Brim
vacancy) has been filed as a partisan candidate at a primary
election ffbr the Brim vacancy), and who is defeated for his or her
nomination at the primary election (for the Brim vacancy), is
ineligible to file a declaration of intent to be a write-in candidate
fOT election in that general or consolidated election (for the Brim
vacancy):' 10ILCS 5/17-16.1/5; 18-9.1. {Emphasis added).

Here the Plaintiff is not running as a write-^in candidate for the Brim Vacancy, the

nomination she sought in the primary; she is running as a write-in candidate for a different office,

the Hopkins vacancy. Therefore, she has not violated the language of 10 ILCS 5/17-16.1 and 10

ILCS 5/18-9.1, and this Court is respectfully asked to reverse the Executive Director of the

Chicago Board of Election Commissioners decision.

V. IF THIS COURT DETERMINES THAT THE LANGUAGE OF THE STATUTE

PROHIBITS PLAINTIFF'S CANDIDACY, THEN THIS COURT MUST FIND

THAT THE STATUTES VIOLATE THE CANDIDATE'S RIGHTS UNDER (THE

FIRST AND FOURTEENTH AMENDMENTS TO THE UNITED STATES

CONSTITUTION AND SECTIONS 2 AND 4 OF ARTICLE I OF THE ILLINOIS

CONSTITUTION, AND SECTIONS 3 AND 4 OF ARTICLE IE OF THE
ILLINOIS CONSTITUTION

If the Court determines the statutes are not clear or are silent as to what happens in case

such as this, then it must, altematively, find them unconstitutional. The Board's interpretation

of the statutes. Sections 5/17-16.1 and 5/18-9.1 of the Election Code, violates candidates' rights

under the First and Fourteenth amendments to the United States Constitution; Sections 2 and 4 of

Article 1 to the Illinois Constitution. (U.S. Const. Amends. 1,14; 111. Const. Art 1 §§ 2, 4); and.

Sections 3 and 4 of Article HI of the Illinois Constitution. Here, the Board found the Candidate

unqualified because she ran as a candidate in the primary in an entirely different race than she

seeks to run as a write-in in the general election. Balancing the State's interest in regulating

elections against the severe restraint being placed upon the Candidate in exercising her federal

12
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and state constitutional right to run as a write-in candidate, demonstrates the unconstitutionality

of5/17.16.1 and 5/18-9.1.

Ballot-access restrictions place burdens on two different, but overlapping, rights enjoyed

by the Plaintiff: "the right of individuals to associate for the advancement of political beliefs, and

the right of qualified voters, regardless of their political persuasion, to cast their votes

effectively." Williams v. Rhodes, 393 U.S. 23, 30. These rights are protected against state

encroachment by the First and Fourteenth Amendments. Id at 30-31. The First Amendment also

protects the parallel rights of candidates, such as Maiyam Ahmad, affected by ballot-access

regulations. "[Bjallot access cases based on First Amendment grounds have rarely distinguished

between the rights of candidates and the rights of voters." Cook v. Gralike, 531 U.S. 510

(2001) (Rehnquist, C.J., concurring in judgment), Bullock v. Carter, 405 U. S. 134 (1972).

To assess the constitutionality of a ballot-access law under the First Amendment, a

reviewing court engages in the balancing inquiry, adopted by the United States Supreme Court in

Anderson v. Celebrezze, 460 U.S. 780, 789 (1983) and Burdick v. Takuski, 504 UlS. 428, 434

(1992). Lee v. Keith, 463 F.3d 763,768 (7^ Cir. 2006), provides a framework as to how evaluate the

constitutionaiily of 5/17-16.1 and 5/18-9.1:

Ballot access restrictions are evaluated under a flexible standard that

weighs the "'character and magnitude of the asserted injury to the
rights protected by the First and Fourteenth Amendments that the

plaintiff seeks to vindicate' against 'the precise interests put forward
by the State as justifications for the burden imposed by its rule,' taking
into consideration the extent to vdiich those interests make it

necessary to burden the plaintiffs rights.' Burdick v. Takushi, 504

U.S. 428, 434, 112 S. Ct 2059, 119 L. Ed. 2d 245 (1992) (quoting
Anderson, 460 U.S. at 789). "Under this standard, the rigorousness of

[the court's] inquiry into the propriety of a state election law depends
upon the extent to which a cMlenged regulation burdens First and

Fourteenth Amendment rights." Burdick, 504 U.S. at 434.

Restrictions that "severely" burden the exercise of constitutional

13
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rights must be "narrowly drawn to advance a state interest of
compelling importance." Id, (quoting Norman v. Reed, 502 U.S. 279,

289, 112 S. Ct 698, 116 L. Ed. 2d 711 (1992)). But "reasonable,

nondiscriminatoiy restrictions" that impose less substantial burdens are

goierally jxistified by the state's "important regulatory interests." Id

Although the Plaintiff complied with the filing requirements applicable to write-in

candidates, the Executive Director rejected her because the statute, as interpreted by the

Executive Director, represents another hurdle, which, when taken as a whole, presents an

impermissible burden on the PlaintifiTs exercise of political association. See Lee, at 771 (holding

the "combined effect of the state's ballot access restrictions *^mduly infringed upon the freedom

of political association.") ITie Plaintiffj as a write-in candidate, is being denied Ihe ability to run

for any office by the Board, and as such, this ballot access restriction is violating her First and

Fourteenth Amendment rights as a candidate and voter, as well as prohibiting her supporters

from voting for her, in violation of the Illinois Constitution, as cited above.

Overall, balancing the State's interest here, that is, its right to regulate elections against

the severe restraint being placed upon Plaintiff in exercising her federal and state constitutional

rights to run as a write-in candidate, demonstrates the unconstitutionality of the statutes.

While it is Clear that the State has a legitimate State interest in restricting the Plaintiffs ability to

run as a "write-in" candidate for the same position, after being defeated in the primary, in the

same election cycle, there is no legitimate State interest in restricting Plaintiffs ability to run as a

"write-in" candidate for a different position. The "character and magnitude of the asserted

injury to the rights protected by the First and Fourteenth Amendments that the plaintiff seeks to

vindicate, in this case, clearly outweighs "the precise interest put forward by the State as

justification for the burden." Lee, supra at 763. Ballot access barriers have been held

unconstitutional when infringing upon these rights. See Lee, at 764.

14
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Finally, while Coiirts may be hesitant to find a statute unconstitutional, they must follow

the instmction of the Supreme Court when it stated:

"But we cannot be reluctant to invalidate legislation that either
goes beyond the specific grant of authority or is otherwise

inconsistent with our constitution, as we have demonstrated in the

-past^ As JUinois-Supreme-Court-J.ustice^aiLastutely--noted:

"[T]his court, the legislature and the executive are bound by the

limitations of the constitution. No matter how politically or socially
desirable a piece of legislation may be, if it is contrary to the

provisions of our constitution, it cannot stand. Possibly, tMs court
is more conscious of constitutional restrictions than are the other

branches of our State government because we must constantly
square our holdings with the constitution, whereas the legislative

and executive branches must often measure their positions by

social and political concerns. Nonetheless, the final product of

those branches must stand the constitutional Maddox v.

Blagojevich, 233 I11.2d 508, 529 citing. People of the State of
Elinois ex rel Chicago Bar Association, v. The State Board of

Elections et al.,\36 HI. 2d 513, 539 (Ryan, J., specially

concurring).

A. The Board's Interpretation of the Statutes as Applied to the Plaintiff is

Unconstitutionally Vague and Therefore Unenforceable as Applied to Her
Write-in Candidacy.

The Board's interpretation of the statutes as applied to the Plaintiff is unconstitutionally

vague and therefore unenforceable as applied to her write-in candidacy. In this case, the statutes'

failure to specify what specific race she is ineligible to run in as a write-in candidate, in the

general election, make this unconstitutionally vague. In addition, while the statutes can be

interpreted to limit the candidate firom running for the same office in the general elections, they

do not clearly and unambiguously state that limitation. A broad reading of the statute does not

show whether it is limited to that position or any position in the entire election. Therefore,

because the application of the statute, as written, is subject to arbitrary enforcement, it is

overbroad.

15
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The overbreadth doctrine was judicially created as an extraordinary tool to protect first

amendment rights j&om the chilling effect of an overbroad statute. City of Chicago v. Pooh Bah

Enterprises, Inc., 224111.2d 390, 436 (2006). Under this doctrine, the challenger to a statute has

the burden of proving that substantial overbreadth exists based on the text of that particular law

and facts as well as proving that a substantial amount of protected conduct is impacted. Pooh

Bah at 437. Our Supreme Court has explained, "a statute is normally not unconstitutional on its

face unless it provides no standard of conduct at all, i.e. the ambiguity is so pervasive that it is

incapable of any valid application."[Citations omitted] Facial challenges to legislation are

generally disfavored. ̂ 'Pooh Bah at 442. A statute or ordinance can be impermissibly vague if it

either (1) fails to provide people of ordinary intelligence a reasonable opportunity to understand

what conduct it prohibits, or (2) authorizes or encourages arbitrary and discriminatory

enforcement. Pooh Bah at 441-42. Regarding the former, the statute's language must provide

sufficiently definite warning and fair notice of what conduct it prohibits. 0 'Donnell v. City of

Chicago, 363 Ill.App.3*'' 98, 105-106 (U* Dist. 2005) For an "as-applied" challenge, if the

litigant's conduct is squarely within the statute's or ordinance's prohibitions, it does not matter

that it may be vague as applied to others. Pooh Bah at 442.

Using the same example as above in the case of State ex rel.Purdy v. Clermont Cty, Bd

of Elections, supra, the Ohio Supreme Court found that the language of the statue which

provided that "[n]o person who seeks party nomination for an office or position at a primary

election by declaration of candidacy * * * shall be permitted to become a candidate at the

following general election for any office by nominating petition or by write-in." Purdy, at 338

(1997); Ohio Revised Code 3514.04 was "plain and imambiguous and conveys a clear and

definite meaning." Id at 340-341. The Court held that statute unequivocally precludes the
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candidacies . . .for the offices of the State Board with respect to the November election. Id.

The Ohio legislature later tightened up the language of this statute even more when it provided,

"No person who seeks party nomination for an office or position at a primary election by

declaration of candidacy or by declaration of intent to be a write-in candidate . . . .shall be

permitted to become a candidate by nominating petition . . ,,by declaration of intent to be a

write-in candidate, for any office .... Ohio Revised Code 3514.04 (emphasis add for new

material since 1997) {Emphasis added). See, State ex rel Brown, v. Astabula Cty. Bd of

Elections, 142 Ohio St. 3d 370, 373 (2014).

There can be no such finding in the Illinois statutes, where the legislature, instead of

using the words, "any office," is silent in regards to what office they are referencing. Even

though, when the statutes are read as a whole, it can be argued that the legislature intended to

limit the eligibility of the losing candidate to run as a write-in for that office which they were

"defeated for his or her nomination at the primaiy election.. ."it is simply not clear. See, 10 LLCS

5/17-16.1 and 5/18-9.1. As such, this statutory language authorizes arbitrary and discriminatory

enforcement.

In fact, that is exactly what has occurred. The Cook County Clerk has recognized the

Plaintiffs Declaration and will count write-ins, while the Chicago Board of Elections has not!

In addition, the Illinois statute fails to address the issue of a candidate who runs as a write-in

candidate in the primary election. Id. Therefore, where the Illinois statutes fail to specifically

prohibit the Plaintiff from running in the general election for a vacancy other than the one she

lost in the primary, this Court must find that the Board's interpretation of these statutes as

constitutionally vague and overbroad as applied to this candidate.

By denying access to any ballot simply because she ran in the primary election, these
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statutes, as the Board applied them to the Candidate, are unconstitutional on their face because of

their overly broad language, and are being interpreted to prohibit conduct which is

constitutionally protected. These statutes, as interpreted by the Board, clearly prohibit the

fundamental rights of free speech and association to any candidate who loses in the primary

election, to run as a write-in for any position in the general election. The statutes are operating to

deny the Plaintiff ballot access and her federal and state constitutional rights to freely associate

with potential voters, and other like-minded individuals, for the pmpose of advancing ideas and

political expression. U.S. Const. Amend. 1,14; Hi. Const Art. 1 § 4, Art. 3 § 3, 4 Because these

rights are being abridged for no compelling important or rational reason, the statutes should be

deemed invalid, as applied to the Plaintiff.

B. The Board's Interpretation of the Statutes as Applied to the Plaintiff Violates

the £qual Protection Clauses of the United States and lUinois Constitutions.

The statutes, under these particular circumstances, purport to prohibit certain candidates " for

whom a nomination paper has been filed as a partisan candidate at a primary election, and who is

defeated ... at the primary election, is ineligible to file a declaration of intent to be a write-in

candidate* for election in that general or consolidated election. 10 ILCS 5/17-16.1 and 5/18-9.1.

Clearly, these statutes do not place the same restriction on a person who may have filed a declaration

of intent to be a write-in candidate in the primary election; runs in the primary; loses; and, then decides to

file a declaration of intent to run as a write-in candidate for either the same or any office to be filled at

the general election immediately following the general primary. It also does not restrict this same

primary losing write-in candidate from filing a statement of candidacy as a "new party" or

'independenf' for the same or any office to be filled at the general election immediately follovring

the general primary. Because of these discrepancies, in this instance, where Plaintiff is denied the

18
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right to run for office as a write-in candidate for a different office, but a "new party" or independent

candidate would be allowed to run, these statutes clearly violate the Equal Protection Clause of the

Amendment.

Equal protection applies not just to the initial right to vote but also to the manner of its

"exercise." Bush v. Gore, 531 U.S. 98, 104 (2000) Subsequently, the Supreme Court made it

clear that equal-protection election challenges are subject to the sems Anderson IBurdick analysis

as are First Amendment ballot-access challenges. Crawford v. Marion Cnty Election Bd, 553

U.S. 181, 189-91 (2008) ("to evaluate a law respecting the right to vote - whether it governs

voter qualifications, candidate selection or the voting process - we use the approach set out in

Burdicfd")

In llUnOis State Bd of Elections v. Socialist Workers Party, 440 U.S. 173 (1979), the Court,

in affirming the lower court's decision, held that because the petition signature requirement for new

party and independent candidates mandating them to have 35,947 valid signatures to gain access to

the ballot in a Chicago mayoral special election was higher than the 25,000 signatures needed

to run for statewide office, and was significantly hi^er than the required number of signatures to

run for office in political subdivisions within the state (5% of the number of persons who voted at

the previous election for such offices), the requirement violated the Equal Protection Clause of the

Fourteentii Amendment The Court, in coming to its decision, stated:

The signature requirements for independent candidates and new political
parties seeking offices in Chicago are plainly not the least restrictive
means of protecting the State's objectives. The Dlinois Legislature has
determined that its interest in avoiding overloaded ballots in statewide

elections is served 1^ the 25,000-signature requirem^ Yet ̂ ^Uant has

advanced no reason, much less a compelling one, why the State needs a

more strmgentiequirem«it for Chicago. Id at 186.

19

A-31

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



The same holds true here, as the State has no compelling, important or rational basis for

enacting a statute that flat out precludes a write-in candidate like Plaintiff and others similarly situated,

fix)m running for ofSce. Under the statutes, had Plaintifif filed to run as a write-in candidate, instead of a

partisan candidate in the primary, she would not have been barred fiom running for the same position—agairij

in the general election! When construing statutes, courts assume that foe legislature did not intend to produce

absurd or unjust results. Mattis v. State Universities Retirement Siysteniy 296 Dl. App 3d 675,679 (4^ Dist,

1998).

In Maddux v. Blagojevich 233 111.2d 508 (2009), plaintiffs brought an action challenging the

constitutionalily of the Illinois Compulsory Retirement of Judges Act (705 ILCS 55/1, et seq.).

Essentially, the Act automatically retired judges who had reached the age of 75 by the end of their

term. In finding that that statute was unconstitutional, the Maddux court held that, "Where is no rational

basis i^n vdbich the legislature can prevent 75-year-old or older former judges firem running in an

election, but not citizens 75 years old or older who were never judges when the disqualifying

characteristic is age." Id. at 526. lii reaching its decision, the Maddux court explained that:

The Act, therefore, does nothing to advance the goal of insuring a "more

vigorous judiciary" since it would allow for people older than 75 years to
serve terms of 6 and possibly 10 years. More importantly, the Act creates

an irrational classification that could not, in terms of equal

protection, withstand scrutiny under our state constitutioiL Id at 525.

Just like the statute m Maddux, 10 ILCS 5/17-16.1 and 5/18-9.1 caimot withstand scrutiny

under the Illinois Equal Protection Clause. (111. Const. Art. I §2). These statutes, under these

particular circumstances, prohibits certain candidates, "for whom a nomination a paper has been

filed as a partisan candidate at a primary election... /firom filing/ a declaration of intent to be a

write in candidate for . . . that general or consolidated election." (Emphasis added). Clearly,

these statutes do not place the same restriction on a person who filed as a write-in candidate in

20
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the primaiy election, loses, and then files a second declaration of intent to be a write-in candidate

in the same vacancy that he/she lost in the primary, in the general election. In addition, pursuant

to this statute, there is no prohibition against this losing write-in primary election candidate from

filing as an independent or a new party candidate in the general election. Again, there is simply

no rational way to explain the treatment of a write in candidate, IficeTPlaintiffT who ̂

in a different position, versus that of permitting a write-in, new party or Independent candidates to

run for the same position. Simply put, 10 ILCS 5/17-16.1 and 5/18-9,1 violate the Illinois Equal

Protection Clause.

VL CONCXUSION

The Plaintiff, and her supporters, are confronted with the absurd conclusion that she is

qualified to gain ballot in part of the 1®^ Judicial SubcirCuit (Cook County - see attached Ex. 4), but

not qualified in the city portion of the Judicial Subcircuit (Ex. 3 to Petition). Two election

authorities differ over the interpretation of the statutes in question. Unless this Court agrees with the

interpretation of Plaintiff and the Cook County Clerk, the statutes should be held unconstitutionally

broad and vague.

WHEREFORE, the Plaintiff requests that this Honorable Court:

A. Issue a writ of mandamus requiring the Board to perform its duties under

the Election Code and certify the Plaintiff as a legal and valid write-in

candidate for the office of Circuit Court Judge, 1®^ Judicial Subcircuit,

Vanessa Hopkins Vacancy, Cook County, Illinois;

B. Issue preliminary and permanent injunctive relief against the Board

prohibiting it from not counting any duly cast write-in votes for the

Plaintiff, and further prohibiting and directing the Board from not
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D.

including PlaintifPs name on the list of persons who filed declarations to

be a write-in candidate;

Declare that Sections 17-16.1 and 18-9.1 of the Election Code allow a

person to be a valid write-in candidate for an office, different than the

office unsuccessfully sought in the primary election, or, in the altemative,

declare Sections 17-16.1 and 18-9.1 of the Election Code unconstitutional

as applied to Plaintiff herein; and

Grant such other relief as may be appropriate.

Respectfully submitted.

Burton S. Odelson, #91071

Mary Ryan Norwell

ODELSON & STERK, LTD.

3318 W. 95^ Street

Evergreen Park, XL 60805

(708) 424-5678-omce

(708) 424-5755-fax

attvburt@aQl.com

mnorwell@odelsonsterk.com

MARYAM AHMAD.Plamtiff

Burton S. Odelson, one of her Attorneys
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Cook County Clerk > Elections«Suburban Cook Counly > 2016 ElecHotis > November 8,2Q16 Write-in Candidates

November-8,201&

Presidential Election

Write-in Candidates

Learn more about how to cast a vote for a write-in candidate.

President and Vice President of the United States

Joann Breivogel

Darrell Castle & Scott Bradley

Duff Cooper Smith

Ben Hartnell

Tom Hoefiing

Laurence Kotlikoff & Edward Learner

Jonathan Lee

Joseph A Maidonado

Kevin P McKee

Evan McMullln

Lalo Morris

Matthew Roberts

Marshall Roy Schoenke & James Crelghton Mitchell, Jr.

Phillip Seeberg

David G Stack

James T. Struck

Roy Wayne Tyree

Mary A. Vann

United States Senator

Jim Brown

Susana Sandovai

Eric Kufi James Stewart

I  Representative in Congress. 5th District
I  Michael "MJ"Krynski

i
j  Representative in Congress. 9th District
I  Susanne Atanus
i  David Williams

Representative in Congress. 10th District

Joseph William Kopslck

State Senator. 10th District

Jonathon Luers

State Representative. 43rd Disfrict

Richard Evans

EXHIBIT
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state Representative. 52nd District

Chris Bauman

Recorder of Deeds

Phil Collins

Judge. IstSubcircuit. (Hopkins Vacancy)

Maryam Ahmad

© Copyright 2009 Cook County Clerk's Office. All Rights Reserved.

For information call: (312) 603-5656
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����������������� ��������������������������������������������������������������� �������� ������������!����"#�������$%�������&��' ������(��) *�#��+����,��������������������- ������!����"#�������$%�������&�����������$#�����. �� �"�������$�$%/��0�����������������������1 ����/��2�����������������������%%�������3���/��4�(��5 2������������������"�����"6���������%����"!�������7 $�$�����%�/��0���������������������������/��8 2�&�������������������������9������:;�<;=>�? �������@���(��A��9�����������B�%B��������������� ��!���������%����������$�����6#���%���	�(�C#����' ����(��A������D�#�����������������������������) �����������$��B���������� $�#������������3$���!��- ����������#%��"��B���������� �����"%��,�"%��,�"%��(���. E��9������������������������C#�������������2%%�������1 ����!�#���B�������������������������$����������5 ����������������3$���!,�6#���%���	�(�C#������������7 ��(���8 A��E��������������������(��A���:;�F;>='? G#���������������������(��2���#%��&�����������'� 	�(�E���%��� ����������������������������������'' HIJKLMNOMJPQLJRSMTOROJOSMUV:<WXY:Z>=>: �>����,���������������������������#%���%������[�� "#�����������������������������# $�33��������' ������������$%�������,������6#��,��������������) B���,������$������������������$#��������� �"����- ���%������,����������������$�������"!����9�����. ����9�#������� �� ��(��	�(�E���%�������������1 ������������������������������D�������G��������5 \%������������# $���������������(��7 9����%%�������������������������8 "�������������%%��#�����# ��������!,������������!�#��:;>:;:<�? ��������� ���� #��������������%������!����������� ��!���������������33�$%�������������]#�%������' ������������"�������33����"�������3����������������) �������%�%�����(���- A+\�D@̂ CA���_���!�#���������������������. �������# $�������/���1 	C(�@_\̀E@4���2�����&�� �����(���5 A+\�D@̂ CA���2�&�����
��������!�#��"���(���7 	C(�@_\̀E@4���2�����(��2�����(�8 A+\�D@̂ CA���2�B�������������%��!����������:;>:;X�'? 
��������%�$�%������33�'� 	C(�@_\̀E@4���2�����G#���B(�a���������('' HIJKLMNOMJPQLJRSMTOROJOSMUV:<WXY:Z>=>: �YA+\�D@̂ CA���*�#�����G#���B(�a�������� b#�%���"#���������(��' 	C(�ED�4̀ @4�����]#������  ��(��+�����������) ��������������G�����������$%�!���/��- A+\�D@̂ CA���A���������!�������%�����%�. $�����,������������/��1 	C(�ED�4̀ @4���C����(5 A+\�D@̂ CA���0�#%��!�#����/��7 	C(�ED�4̀ @4���2��������� �������%��,�����8 ��������������������E�������2%%�����(���:;>�;:��? A+\�D@̂ CA������������%���(�� 	C(�ED�4̀ @4���A���#���������������������' a���%���� "%!(��) A+\�D@̂ CA���D�����(�- 	C(�ED�4̀ @4���A���������������E��������. 2%%���������������� ��������%��#���(��0���B�����1 ������������(���%%��������!��������������$$%!�����5 %��������&��������,�$����(���7 A+\�D@̂ CA���	�(�E���%��,�2�������	�(�@�%�����8 ����2������������������������!����������������"�����:;>�;>F'? �%%�����!�#�����������6�"��������D�������G��������'� \%������,�!�#��������������%��!�,�����!�#��������'' HIJKLMNOMJPQLJRSMTOROJOSMUV:<WXY:Z>=>: �X�����"���(��� 4��,����,����!�#���#%���%%�#��!�#��' �� ,���������!�#���B�����%���� $�������$$������) ����
����������2���B�(��- 	C(�924c@���*�#��+����,�������9����,�����. 
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IN THE CIRCUIT COURT OF COOK COUNTY

COUNTY DEPARTMENT, ELECTIONS DIVISION

MARYAM AHMAD,

Plaintiff,

V.

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,

MARISEL A. HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, and JONATHON T

SWAIN, in their official capacities, and

DAVID ORR, in his official capacity as

Cook County Clerk.

Defendants.

RHONDA CRAWFORD,

Petitioner-Intervenor,

V.

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,

MARISEL A. HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, and JONATHON T.
SWAIN, in their official capacities, and

DAVID ORR, in his official capacity as

Cook County Clerk and

MARYAM AHMAD,

No. 20I6-COEL-019

Hon. Alfred J. Paul

\ %
>

\ >•
X,

Respondents-Defendants.

NOTICE OF FILING

To: See attached Service List.

Please take notice that on October 17, 2016, the undersigned caused to be

filed with the Clerk of the Circuit Court of Cook County, County Department, 50

W. Washington St., Rom 1202, Chicago, IL the attached Motion & Memorandum, a
copy of which is attached and served upon you.

By:

Andrew Finko #30263

180 W. Washington St. / Suite 400

Chicago, IL 60602

Tel (773) 480-0616

Fax (773) 453-3266

Attorney for Intervenor-Petitioner

A-106

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



Certificate of Service

The undersigned, an attorney, certifies that on October 14, 2016, he served a

copy of the foregoing filing upon counsel of record as shown on the attached

Service List via e-mail delivery, pursuant to agreement of the parties.

By: _ _
Attorney for Intervenor-Petitioner

Andrew Finko #30263

180 W. Washington St. / Suite 400

Chicago, IL 60602

Tel (773) 480-0616

Fax (773) 453-3266

SERVICE UST

For Marvam Ahmad

Burton Odelson attyburt@aol.com

Mary Ryan Norwell

Odelson & Sterk, Ltd.

3318 W.95'^ St.

Evergreen Park, IL 60805

James P. Nally jpnlaw@att.net

8 S. Michigan Ave.

Suite 3500

Chicago, IL 60603

For Chicago Bd. of Elec. Comm.

James Scanlon james.scanlon@jmsalaw.com
General Counsel

27 N. Wacker Dr.

Suite 502

Chicago, IL 60606

For Cook County Clerk David Orr

Marie D. Spicuzza marie.spicuzza@cookcountyil.gov
Assistant State's Attorney,

50 W. Washington St.

Room 500

Chicago, IL 60602
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IN THE CIRCUIT COURT OF COOK COUNTY

COUNTY DEPARTMENT ELECTIONS DIVISION

MARYAM AHMAD,

Plaintiff,

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,

MARISELA. HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, andJONATHONT.

SWMN, in their official capacities, and

DAVIp 6rR, in his official capacity as
Cook Cjbunty Clerk,

Defendants.

RHONDA CRAWFORD,

Petitioner-Intervenor,

V.

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,

MARISELA HERNANDEZ, Chairwoman,

WILLIAM J. KRESSE, andJONATHONT
SWAIN, in their official capacities, and

DAVID ORR, in his official capacity as

Cook County Clerk and
MARYAM AHMAD,

Respondents-Defendants.

No. 2016-COEL-0I9

Hon. Alfred J. Paul

r-=»

-i

Motion to Vacate Orders of September 21.2016

and for Entry of jfud^ent

Petitioner-Intervenor, Rhonda Crawrord ("Crawford") through counsel,

respectfully moves to vacate the orders entered on September 21, 2016, and for

judgment on her Counter-Complaint, and entry of the relief requested therein,

and submits her Motion and Memorandum of Law in support, as follows.
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Introduction

Crawford is a successful judicial candidate nominated on March 18, 2016 by

the Democratic Party through the primary election process. Maryam Ahmad

("Ahmad") similarly tried to gain access to the ballot as a Democratic Party

candidate at the March 18, 2016 primary election, but the voters did not support

her candidacy and she was not nominated, but rather defeated in her nomination.

Almost six months after the Democratic Primary election, on or about

September 3, 2016, Ahmad decided to seek election again, as a Democratic Party

write-in candidate for Cook County Circuit Court judge for the first subcircuit. On

September 3, 2016, Ahmad signed and swore before a notary public, that she was a

Democratic candidate, intending to wage a write-in campaign against the

nominated Democratic Party candidate, Crawford. The Declarations were filed on

or about September 6, 2016 with the City of Chicago Board of Election

Commissioners and the office of the Cook County Clerk, David Orr.

Ahmad thereby seeks to gain access to the November 8, 2016 general

election ballot as a Democratic Party write-in candidate. Ahmad apparendy failed

to realize that there is no such office for which she can be a write-in candidate. The

Democratic Party nominated its candidates at the primary on March 18, 2016.

Ahmad was about six months too late in filing her intent to be a write-in candidate,

since the only time a person is eligible to be a Democratic Party write-in candidate

is at the Democratic Party primary election.

Even though all Democratic Party candidates were nominated through the

primary election process, Ahmad continues to campaign even at present, as a

"Democrat," and is directly competing against the officially recognized Democrat
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at the general election! Ahmad is double-dipping: she was already on the

Democratic primary election on March 18, 2016, and now she is waging a second

Democratic Party "election" competing direcdy against a fellow Democrat, at the

general election on November 8, 2016.

Ahmad is openly adopting all of the classic "sore loser" tactics, and is publicly

waging an intra-party feud, to splinter the Democratic voters at the general

election.

On its face, Ahmad's back-door attempt to gain access to the general election

ballot is defective, both for her attempt to claim that she is a Democratic Party

write-in candidate, and because access to the general election ballot is prohibited

under various provisions of the Election Code for candidates who participated in

the primary election process and/or voted in the primary election.

A long history of court decisions have enforced party raiding and "sore loser"

prohibitions, to preserve the integrity of the political process, namely the partisan

nomination of candidates through a primary election, and avoid inter-party

feuding at the general election. The legislature has similarly enacted many safe

guards within the Election Code, to prevent "sore loser" candidacies such as

Ahmad's attempt herein.

Ahmad's attempt to be a Democratic Party write-in candidate is facially

defective, since she is seeking to be a write-in candidate for an office that does not

exist at the General Election. Specifically, the Democratic Party has already

nominated Crawford as its candidate. There can be no other Democratic Party

candidates upon the general election ballot, that were not previously nominated at

the primary election. As such, Ahmad's write-in declaration is a nullity and void.
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In the alternative, should this court overlook Ahmad's facial defects on her

write in declarations, by disregarding her express affiliations with the Democratic

Party, then Ahmad's attempt could only be seen as that of an Independent

candidate.

However, Ahmad has previously locked in her political party affiliation by

swearing to an oath in her statement of candidacy and submitting signature

petition sheets that she is a Democrat, and also by voting in the Democratic

Primary election on March 18, 2016. As such, Ahmad's is prohibited from changing

her party affiliation for this election cycle (through November 8, 2016) and is

ineligible to be an Independent write-in candidate under any circumstances.

Ahmad cannot seek through a write-in candidacy, that which would be

prohibited if she attempted to do the hard work of gathering signatures as an

Independent candidate, and submitting nomination papers, that would then be

subject to objections. The "back door" that Ahmad attempts to use to gain access to

the ballot "is not sufficiendy ajar to accommodate defendant's passage." Fleming v.

State Board of Elections, 40 lll.App.3d 695 (1976).

A. Statutory Construction.

"The cardinal rule of statutory construction, and the one to which all other

canons and rules must yield, is to ascertain and give effect to the true intent and

meaning of the legislature." Druck v. Illinois State Board of Elections, 387 111. App.3d

144, 899 NE 2d 437,445 (2008).

At issue is the application of various provisions of the Election Code,

including 10ILCS 5/17-16.1 and 10 ILCS 5/18-9.1, which provide as follows:

A candidate seeking election to an office for which czindidates are
nominated at a primary election on a nonpartisan basis and who is
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defeated for his or her nomination at the primary election is
ineligible to file a declaration of intent to be a write-in candidate for
election in that general or consolidated election.

Also at issue is the application of 10 ILCS 5/10-3 which provides a general

ballot-disqualification as follows:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated for his or
her nomination at the primary election, is ineligible to be placed on
the ballot as an independent candidate for election in that general or
consolidated election.

Confirming the Legislature's consistent stance on "sore loser" prohibitions is

the recent amendment to Section 7-43, effective 2012, as follows:

A person (i) who filed a statement of candidacy for a partisan
office as a qualified primary voter of an established political party or
(ii) who voted the ballot of an established political party at a general
primary election may not file a statement of candidacy as a
candidate of a different established political party or as an

independent candidate for a partisan office to be filled at the
general election immediately following the general primary for
which the person filed the statement or voted the ballot.

Section 7-43 imposes a broad prohibition, and is far broader than simply a

prohibition against being a write-in candidate for the same office, since Section 7-

43 subpart (ii) prohibits even a person who voted at a primary (but did not seek

nomination at the primary) from being an independent candidate.

Clearly, by enacting Section 7-43, the Legislature intended that an

independent candidate must decide early in the election cycle, and well before the

primary election, whether she intends to seek office later as independent

candidate. See also, Rtidd v. Lake County Electoral Board, 2016 IL App (2d) 160649,

^20 {^Storer held that a potential candidate was not significantly burdened by a

statute that forced him to think ahead one full year before becoming an

independent candidate" [cite] and we see no reason why the same logic should not
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apply here.")

Also, for guidance, additional provisions of the Election Code similarly

prohibits party switching, including but not limited at 10ILCS 3/10-2, as follows:

A candidate for whom a nomination paper has been filed as a

partisan candidate at a primary election, and who is defeated for his or
her nomination at the primary election, is ineligible for nomination
as a candidate of a new political party for election in that general
election.

and at 10 ILCS 5/7-61 which provides as follows:

A candidate for whom a nomination paper has been filed as a
partisan candidate at a primary election, and who is defeated for his or
her nomination at such primary election, is ineligible to be listed on
the ballot at that general or consolidated election as a candidate of
another political party.

In addition. Sections 7-10 and 8-8 of the Election Code, as interpreted by

court decisions, contain restrictions upon eligibility to be a "qualified primary

voter" of a political party. See Hossfeld v. Illinois State Board of Elections, 238 I11.2d 418

(2010). There is no method for a voter who voted at a primary election to

disaffiliate with that political party during that election cycle, which is March 18,

2016 through November 8,2016.

When interpreting statutes, the court should presume a logical construction,

and one which yields a constitutional interpretation. See Wade v. City of North

Chicago Police Pension Bd., 226 I11.2d 485, 510 (2007) and People v. Molnar, 222 I11.2d

495, 508 (2006).

It is well settled that the primary rule of statutory construction is to ascertain

and give effect to the intent of the legislature, and the best evidence of legislative

intent is the language used in the statute itself. See Cinkus v. Village of Stickney

Municipal Officers Electoral Board, 228 I11.2d 200, 216 (2010). The First District
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Appellate Court further explained statutory construction principles as follows:

The primary rule of statutory construction is to ascertain and give
effect to the intent of the legislature. Kavanagh v. County of Will, 293
Ill.App.3d 880, 882 (1997). The language of the statute is the best
indicator of legislative intent and, where it is clear, it must be given

effect without resort to other interpretive aids. County of Knox ex rei

Masterson v. Highlands, LLC, 188 I11.2d 546, 556 (1999). "Wiere statutory
language is clear, a court should not depart from its plain meaning
by reading into it exceptions, limitations, or conditions not

expressed by the legislature. Gibbs v. Madison County Sheriff's
Department, 326 Ill.App.3d 473, 476 (2001). If, however, the language of

the statute is ambiguous in that it is susceptible to more than one

reasonable interpretation, we may look to extrinsic aids of

interpretation, such as the reason and necessity for the statute and the

purpose to be served by it. People v. Whitney, 188 I11.2d 91, 97-98 (1999);

People V. Davis, 296 Ill.App.3d 923, 926 (1998). Where statutory
language permits two constructions, one of which would render the

provision absurd and iQogical and the other of which would render

the provision reasonable and sensible, the former construction must

be avoided. Kaszubowski v. Board of Education of the City of Chicago, 248

Ill.App.3d 451,457 (1993).

Jenkins v. Mcllvain, 338 111. App.3d 113,788 N.E.2d 62, 66 (2003).

B. Ahmad Violates First Amendment Protected Party Nomination Process.

The Democratic Party nominated all of its candidates for the general

election at the primary election on March 18, 2016. To the extent that there were

any vacancies in nomination, the Democratic Party had an opportunity to fill those

vacancies thereafter, but all such slated candidates would have had to gather

signature petitions and file nomination papers. 10 ILCS 5/7-61.

Ahmad filed a sworn statement of candidacy, and signature petitions, that

identified her affiliation with the Democratic Party, and her name was printed

upon the Democratic Party primary ballot for use on March 18, 2016, the current

election cycle. Ahmad also voted in the Democratic Party primary election held on

March 18, 2016. See certified voter registration and history for Ahmad from the

Chicago Board of Election Commissioners, attached.
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Ahmad was defeated in her nomination at the Democratic primary.

However, Ahmad is now trying to pull away Democratic Party voters to her

candidacy, and seeking to be a second Democratic Party candidate on the general

election ballot. Ahmad is actively promoting her candidacy as a Democrat and is

competing direcdy against Crawford, who was the actual candidate nominated by

the Democratic Party. See https://www.facebook.com/ElectludgeMarvamAhmad

(visited 10/17/2016) and palm card attached, which includes Ahmad's affiliation as a

"Democrat" for her write-in campaign.

Such actions are the typical inter-party feuding and siphoning of votes that

"sore loser" provisions are intended to avoid. The U.S. Supreme Court has many

times upheld legislation intended to protect the political party nomination process,

and explained the rationale as follows:

[ A state] has an interest in preventing party raiding, or "the
organized switching of blocs of voters from one party to another in
order to manipulate the outcome of the other party's primary
eltcxion"Anderson, 460 U. S., at 788-789, n. 9; Jones, supra, at 572.[ * * *]
[A state] has an interest in "tempering] the destabilizing effects" of
precisely this sort of "party splintering and excessive factionalism."
Timmons, 520 U. S., at 367. [ * * * ] While the State's interest will not
justify "unreasonably exclusionary restrictions," Timmons, 520 U. S., at
367, we have "repeatedly upheld reasonable, politically neutral
regulations [* * * ]."

Clingmanv. Beaver, 544 US 581,596-597 (2005).

The policy behind "sore loser" provisions was also summarized by the 4th

Circuit, in reviewing provisions substantially similar to those in Illinois, as follows:

Decisions in previous cases have recognized the various state
interests furthered by sore-loser statutes. In Storer v. Brown, 415 U.S.
724, 735 (1974), the Supreme Court addressed a California sore-loser
provision, and emphasized the importance of sore-loser statutes in
discouraging intra-party feuding and in reserving "major struggles"
for general election ballots. See also Backus v. Spears, 677 F.2d 397,
399-400 (4th Cir. 1982). The Supreme Court later explained, in
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Clingman v. Beaver, 544 U.S. 581, 596 (2005), that sore-loser statutes

prevent a candidate who has lost a party primary or nomination
from effecting a "splinter" of a major political party, by joining a
minor party while retaining the support of the major party's voters,
thereby undermining the major party in the general election.

We have recognized that South Carolina's sore-loser statute is

"substantially identical" to California's sore-loser provision discussed
in Storer. Backus, 677 F.2d at 400. We further have stated that South

Carolina's sore-loser statute is a "justifiable measureQ for preventing
splintering and factionalism within the major parties." Cromer v.
South Carolina, 917 F.2d 819, 825 (4th Cir.1990). * * *

South Carolina Green Party vs. South Carolina State Election Comm., 612 F.3d 752,756 (4^^

Cir. 2010).

In Sperling v. County Officers Electoral Board, 57 I11.2d 81 (1974), the Supreme

Court considered the impact of Kusper upon certain portions of the Illinois

Election Code, and held as follows:

We believe that the standards governing party changes by
candidates may and should be more restrictive than those relating
to voters generally. It seems to us clear that the State's interest in

preserving the integrity of the political process will support a
reasonable restriction upon party-switching by candidates [* * *]

Sperling V. County Officers Electoral Board, 57111.2d 81, 84-85 (1974). See also, Hossfeldv.

Illinois State Board of Elections, 238 111.2d 418, 939 NE 2d 368, 373 (2010) ("We

observed that the "standards governing party changes by candidates should be

more restrictive than those relating to voters generally," and that "the restriction on

candidates could be upheld against constitutional challenge.")

The Supreme Court agreed "that party-switching restrictions on candidates

for public office are an important protection in the electoral process" and

addressed the Cullerton decision's holding, which imposed a restriction upon party

switching during the same election cycle as being the time between a primary

election and the corresponding general election. Id. citing Cullerton v. Du Page
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County Officers Electoral Board, 384 Ill.App.3d 989, 996 (2008).

The corresponding bases for "sore loser" prohibitions derive from the First

Amendment protections afforded to established parties and their voters, to

associate and nominate their candidates at a primary election. These rights were

summarized by the Supreme Court as follows:

Freedom of association means not only that an individual voter has
the right to associate with the political party of her choice, Tashjian,
supra, at 214 (quoting Kusper, supra, at 57), but also that a political party
has a right to " Identify the people who constitute the association,' "
Tashjian, supra, at 214 (quoting Democratic Party of United States v.
Wisconsin ex rel La Follette, 450 U. S. 107, 122 (1981)); cf. NAACP v.
Alabama ex rel Patterson, 357 U. S. 449, 460-462 (1958), and to select a
"standard bearer who best represents the party's ideologies and
preferences." Ripon Society, Inc. v. National Republican Party, 173 U. S.
App. D. C. 350, 384, 525 F. 2d 567, 601 (1975) (Tamm, J., concurring in
result), cert, denied, 424 U. S. 933 (1976).

Eu V. San Francisco County Democratic Central Comm., 489 US 214, 224 (1989).

The Eu court explained that the primary election is the place for internal

party rivalries, not at the general election, as Ahmad is currently waging:

To the contrary, Storer recognized that "contending forces within the
party employ the primary campaign and the primary election to
^ally settle their differences." Id., at 735. A primary is not hostile to
intraparty feuds; rather it is an ideal forum in which to resolve them.

Ibid.; American Party of Texas v. White, 415 U. S., at 781. Tashjian
recognizes precisely this distinction. In that case, we noted that a State

may enact laws to "prevent the disruption of the political parties from
without" but not, as in this case, laws "to prevent the parties from
taking internal steps affecting their own process for the selection of
candidates." 479 U. S., at 224.

Id. at 227.

Many decisions rely upon and cite to the United States Supreme Court

analysis and holding in Storer v. Brown, 415 U.S. 724 (1974) which recites the

following guidance:

[A disqualification law] protects the direct primary process by
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refusing to recognize independent candidates who do not make early

plans to leave a party and take the alternative course to the ballot. It

works against independent candidacies prompted by short-range
political goals, pique, or personal quarrel. It is also a substantial

barrier to a party fielding an 'independent' candidate to capture and

bleed off votes in the general election that might well go to einother

party.

Id. at 735.

Ahmad is waging the classic "sore loser" campaign. She has clearly an

unequivocally filed sworn declarations to be a Democratic write-in candidate at the

general election. Ahmad's declarations are facially defective, and void, since there is

no such "write-in" position on the general election ballot. It wordd be no different

than Ahmad filing a declaration to be a governor at a presidential election, when no

such office is being voted upon - the election that Ahmad is seeking to gain entry

occurred on March 18, 2016. Ahmad's Democratic Party write-in declarations are

imtimely, and void.

Ahmad has also publicly claimed and promoted that she is running a write-

in campaign as a Democrat. This is a false statement, since she was not nominated

by the Democratic Party. Such action by Ahmad direcdy targets the voters that

nominated Crawford, and Ahmad is trying to capture and bleed off votes in the

general election that would well go to Crawford.

Ahmad's actions are expressly prohibited by the Election Code, besides 10

ILCS 5/17-16.1 and 10 ILCS 5/10-18-9.1, which provide a blanket prohibition against

filing a write-in declaration for that general election, following the primary at

which a candidate was defeated in her nomination.

There are no words in Sections 17-16.1 or 18-9.1 which restrict the statute to

write-in declarations only for "the same office" as Ahmad argued in her
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memorandum in support of her petition. The insertion of such words would be

contrary to traditional notions of statutory construction, when all other "sore loser"

and party-switching provisions of the Election Code are considered, to yield a

logical application of the Election Code.

Although this court relied upon the claim that Ahmad was seeking to be

Democratic Party write-in for a different vacancy, than she sought at the

Democratic Party primary, essentially, the same office - Judge of the Circuit Court

of Cook County, first subcircuit. Such a write-in effort was expressly prohibited by

the court in Fleming v. State Board of Elections, 40 Ill.App.3d 695 (1976). The court in

Fleming held that:

The legislative intent demonstrates a legitimate interest in the

preservation of the political process, which it sought to advance by

prohibiting an individual from being an eligible candidate of more

than one political party for the same office in the same primary

election.

Id, at 700. Seeking election as a different political party has also been compared to

seeking election as an independent candidate. See Rudd v. Lake County Electoral

Board, supra.

The court in Fleming was presented with and answered the following

question:

The sole question presented by this appeal may be stated as follows:
"Is an individual who is on one party's ballot for the office of circuit

judge in a primary election, eligible to be written-in by the voters of
another party as their candidate for the same position?" The answer to

that question is "No."

Fleming V. State Board of Elections, 40 Ill.App.3d 695 (1976).

The party affiliation provisions of the Election Code, as applied by Illinois

courts have held that Ahmad is ineligible to be a candidate of a new political party.
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or an independent candidate, because she has affiliated with the Democratic party

by filing a sworn statement of candidacy declaring such, and by appearing on the

Democratic Party primary ballot, and by voting the March 18, 2016 Democratic

Party primary election.

Since Ahmad could not appear on the general election ballot as a

Democrat (she was defeated for her nomination), and could not be an

independent (10 ILCS 5/7-43 and 10 ILCS 5/10-3) or new party candidate (10

ILCS 5/10-2), she cannot now claim to be a Democratic write-in. The back

door to the ballot has been locked for Afimad. She cannot now obtain access

to the ballot through a write-in campaign, for that which she is barred from

achieving through signatures and nomination papers timely filed.

C. Ahmad Is Barred From Being an Independent Candidate.

The Election Code and Illinois court decisions together enforce a

party-affiliation restriction for the same election cycle, from the primary

election on March 18, 2016, to that next general election November 8, 2016.

As such, courts have enforced party switching provisions, including

switching between a candidate or voter of an established political party, and

an independent candidate during that election cycle. See Rudd v. Lake County

Electoral Board, 2016 IL App (2d) 160649.

The Election Code does not allow Ahmad the option to abandon or

change her party affiliation, and seek office as unaffiliated, or independent

candidate. See 10 ILCS 5/7-43 and 10 ILCS 5/10-3. However, this is what

Ahmad may argue in the alternative, despite her express sworn statements in

her two declarations, that she is seeking to be a Democratic Party write-in

13 A-120

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



candidate.

Nonetheless, even if Ahmad's facial defects in her sworn declarations

are overlooked (along with her prior candidacy and vote in the Democratice

primary), and she is considered to be an unaffiliated, or independent

candidate, she remains ineligible to be on the ballot, in any capacity.

Ordinarily, an independent candidate would need to gather an

inordinately large number of signatures, and file nomination papers, and

overcome the expected objection process, whereby a competing candidate

seeks to remove the candidate's name from the ballot due to defects in the

nomination papers. 10 ILCS 5/10-8. The appellate court in Rudd recognized

that the decision to seek election as an independent candidate should be

made prior to the primary election. Rudd v. Lake County Electoral Board, 2016

IL App (2d) 160649, 1[20 i^'Storer held that a potential candidate was not

significantly burdened by a statute that forced him to think ahead one full

year before becoming an independent candidate" [cite] and we see no reason

why the same logic should not apply here.")

If the defects are overlooked in Ahmad's two sworn declarations, then

at most, Ahmad was seeking to be a write-in candidate as an independent

candidate, and such attempts were prohibited under Section 10-3, 10 ILCS

5/10-3, which provides that:

10 ILCS 5/10-3

A candidate for whom a nomination paper has been filed as a

partisan candidate at a primary election, and who is defeated for his or
her nomination at the primary election, is ineligible to be placed on
the ballot as an independent candidate for election in that general or

consolidated election.

Ahmad's attempt to be a write-in candidate arguably a prohibited
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attempt to be an independent candidate.

Section 10-3 is consistent with other "sore loser" prohibitions, and the

policy articulated in the recent Rudd decision. A person who filed candidates

for the Democratic Party primary election "is ineligible to be place on the

ballot ... in that general election." This is a broad prohibition and bars a

candidate from the ballot.

If Ahmad is barred from the ballot as an independent candidate

(either through 10-3 or 7-43), she cannot then seek that same position on the

ballot through a write-in declaration.

Crawford also adopts the argument of the Chicago Board of Election

Commissioners pertaining to 10 ILCS 5/17-16.1 and 18-9.1, as if fully stated

herein.

At the court in Fleming commented, the "technical back door" to

candidacy is not sufficiently ajar for Ahmad, to gain access to a ballot she

would be otherwise barred from reaching through traditional signature

gathering methods.

D. Election Authorities Empowered to Remove Ahmad's Name.

The two election authorities before this court are both the same

election authorities that oversaw the March 18, 2016 primary election, and

have personal knowledge (that is public record), that Ahmad filed

nomination papers for the primary election, and was defeated in her

nomination. In addition, both election authorities were made aware of

Ahmad's attempts to wage an intra-party feud at the general election, by

competing direcdy against a fellow Democrat.
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In North v. Hinkle, the appellate court held that a local election official

has a responsibility to examine nominating papers to determine whether,

upon their face, they are in apparent conformity with the Election Code and

the authority to refuse to certify the name of any candidate whose papers are

not. North v. Hinkk, 295 111. App.3d 84, 85, 87-89 (1998).

Ballot access laws are necessary to maintain the orderly administration

of elections, prevent ballot overcrowding. "Sore loser" provisions in the

Election Code achieve these goals.

In Druck v. Illinois State Board ofElections, the appellate court explained

as follows:

It is axiomatic that there cannot be unfettered access to the ballot

and that [s]tates may, and inevitably must, enact reasonable
regulations of parties, elections, and ballots to reduce election- and

campaign-related disorder." (Emphasis added.) Timmons v. Twin Cities
Area New Party, 520 U.S. 351, 358 (1997)(citing Burdick v. Takushi, 504
U.S. 428, 433 (1992))("lA]s a practical matter, there must be a
substantial regulation of elections if they are to be fair and honest and
if some sort of order, rather than chaos, is to accompany the
democratic process'") (quoting Storer v. Brown, 415 U.S. 724, 730 (1974),
and citing Tashjian v. Republican Party of Conn,, 479 U.S. 208, 217 (1986)
("The Constitution grants States broad power to prescribe the Times,
Places and Manner of holding Elections for Senators and
Representatives,' Art. 1, § 4, cl. 1, which power is matched by state
control over the election process for state offices")).

Druck V. Illinois State Board of Elections, 387 111. App.3d 144, 899 N.E. 2d 437,

443 (2008).

The Druck court went on to recognize that:

This court has held that the election official with whom the
nomination papers have been filed, herein the SBOE, has a duty,
before he or she certifies a candidate's name for placement on the
ballot, to examine the nominating papers to determine whether upon
their face they are in apparent conformity with the Election Code.
Jenkins v. Mcllvain, 338 lll.App.3d 113, 117 (2003); North v. Hinkle, 295
lll.App.3d 84 (1998).
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Id. at 447.

Mandamus is an extraordinary remedy used to compel a public

official to perform a purely ministerial duty where no exercise of discretion

is involved. [Citation.] This court will award mandamus only when the

petitioner establishes a clear right to the relief requested, a clear duty of the

public official to act, and clear authority in the public official to comply."

People ex rel. Glasgow v. Kinney, 2012 IL113197, ̂  7. In order to be entided to

a writ of mandamus, plaintiff must show "a clear, unambiguous right to what

is requested and that official action refusing what is requested is devoid of

Archview Investments, Inc. v. City of Collinsville, 223 Ill.App.3d 24,30,

584N.E.2d 821 (5th Dist. 1991).

Although the CBOE recognized that Ahmad was not eligible to be a

Democrat competing against a Democrat at the general election, and refused

to accept her declaration, the Cook County Clerk instead recognized

Ahmad's candidacy. This matter was initially presented to the court on

September 21, 2016, but the foregoing arguments were not presented.

Crawford not only is the nominated candidate, but also appears before

the court as the representative of all voters that participated in and respected

the Democratic Party primary election. Before this court is not merely one

disgrunded candidate's effort to gain access to the ballot, but the integrity of

the political process, whereby established parties nominate their candidates

at a primary election. Intra-party competition occurs at the primary, not at

the general election.
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Conclusion

The Election Code, at many places, provides a consistent "sore loser"

prohibition, not only to protect the election process from ballot
i

overcrowding and confusion, but also to respect established political parties'

nomination process. Ahmad has filed two facially defective declarations, and

in the alternative, is ineligible to be on the ballot (in any capacity), as in

independent candidate.

WHEREFORE, Intervenor-Petitioner, Rhonda Crawford, through

counsel, respectfully requests that the order entered on September 21, 2016

be vacate, and that judgment be entered in her favor on her Counter-

Complaint, and or any additional relief in favor of Crawford that this court

deems just and appropriate.

Respectfully submitted:

RHONDA CRAWFORD

Andrew Finko

Attorney at Law

180 W. Washington St.

Suite 400

Chicago, IL 60602

Tel (773) 480-0616

Fax (773) 453-3266

By:

Attorney for mtervenor-Petitioner
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Commissioners

MARISEL A. HERNANDEZ, Chairwoman

WILLIAM J. KRESSE, Commissioner

JONATHAN T. SWAIN, Commissioner

LANCE GOUGH Executive Director
Board of Election Commissioners

69 WEST WASHINGTON STREET

CHICAGO, ILLINOIS 60602

(312)269 - 7900

FAX (312)263 - 3649

TTY (312)269 - 0027

WWW.CHICAGOELECTIONS.COM

E-mail Address: CBOE@CHICAGOELECTIONS.NET

STATE OF ILUNOIS )

)  SS

COUNTY OF COOK )

I, Lance Gough, Executive Director of the Board of Election Commissioners in the County and State

aforesaid and keeper of the records and files of said Board, do hereby certify that the following namecf

person is a registered voter. This individual is currently registered at the address indicated below;

NAME: MARVAM AHMAD

ADDRESS:

REGISTRATION NO:

7521 S VERNON AVE

CHICAGO, ILLINOIS 60619

361274Y

and that a copy of the original registration card and voter change information(if any) is attached^

all of which appears from the records and files of said Board.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed the Sea! of said Board at

my office in the City of Chicago, this

17th day of October A. D. 2016

LANCE GOUGH

Executive Director

A-126

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



y

Namo

nU

Nmurauod

Name

Um(jMname

rewJed

A-127

I2F SUBMITTED - 1799920253 - ANDREWFINKO - 11/21/2016 02:05:25 PM  DOCUMENT ACCEPTED ON: 11/21/2016 03:01:19 PM

121598



Board of Election Commissioners

ifFleld Name*^-'^oi«s^®^

Changes for 361274Y < MARYAM AHMAD

Commissioners

MARISEL A. HERNANDEZ. C/ioinvomon

WILUAM J. KRESSE, Commissioner

JONATHAN T. SWAIN, Commissioner

LANCE GOUGH Executive Director

69 WEST WASHINGTON STREET

CHICAGO, ILLINOIS 60602

(312)269 - 7900

FAX (312)263 - 3649

TTY (312)269 - 0027

WWW.CHICAGOELECTIONS.COM

E-mail Address: CBOE@CHICAGOELECTIONS.NET

|j street_name
ij

ii apt.num

jizipcode

;i strect.code

i; reason Jd

;l jurisdictions

; precinct
ii

ward

I voter.status
I-

i reasonjd

i voter_status2

I sufx

; phone_num

j house_num

street_dir

voter_status2

j apt.num

Si 5treet_code

voter_$tatus2

sufx

voter.status

voter_status

reason_id

area code

phone.num

house.num

reasonjd

street.name

voter.status

reasonjd

9145

60615

6197

174H32S3S3

PR

5050

LAKE SHORE

562

9282

AV

VERNON

60 611734314

7521

60619

8292

DR

5050

914S

LAKE SHORE

6197

10/30/2007

10/30/2007

11/27/2006

11/27/2006

11/27/2006

11/06/2005

11/06/2005

11/06/2005

10/31/2003

09/24/2002

09/24/2002

09/24/2002

09/24/2002

09/24/2002

10/30/2007

10/30/2QQ7

10/31/2003

10/31/2003

09/24/2002

10/30/2007

10/30/2007

10/30/2007

10/30/2007

10/30/2007

10/30/2007

10/30/2007

10/30/2007

09/24/2002

09/24/2002

09/24/2002
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Commissioners

MARISEL A. HERNANDEZ, Chairwoman

WILLIAM J. KRESSE, Commissioner

JONATHAN T. SWAIN, Commissioner

LANCE G0U6H Executive Director

Changes for 361274Y - MARYAM AHMAD

ll^Guc^o^
Board of Election Commissioners

69 WEST WASHINGTON STREET

CHICAGO, ILUNOIS 60602

(312)269 - 7900

FAX (312)263 - 3649

TTV (312)269 - 0027

WWW.CHICAGOELECTIONS.COM

E-mail Address: CB0E@CHICAG0ELECT10NS.NET

voter_status2

jurisdictions

precinct

voter_status

reasonjd

jurisdictions

voter status

8 41132635 3 1741132535 3

8 4 1 132635 3 8 4 7 3 5 35 3

09/24/2002

09/24/2002

09/24/2002

08/30/2002

08/30/2002

08/30/2002

01/18/2002

01/15/1997
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Commissioners

MARISEL A, HERNANDEZ, Chairwoman

WILLIAM J. KRESSE, Commissioner

JONATHAN T. SWAIN, Commissioner

LANCE GOUGH Executive Director

Histories for 361274Y - MARYAM AHMAD

69 WEST WASHINGTON STREET

CHICAGO, ILUNOIS 60602

(312)269 - 7900

FAX (312)263 - 3649

TTY (312)269 - 0027

WWW.CHICAGOELECTIONS.COM
E-mail Address: CBOE@CHICAGOELECnONS.NET

03/15/2016

04/07/2015

02/24/2015

1V04/2014

03/18/2014

Democratic

Voted in Non-Primary Election

Voted in Non-Primary Election

Voted in Non-Primary Election

Democratic

i 03/20/2012 Democratic
04/05/2011 Voted in Non-Primary Election

02/22/2011 Voted in Non-Primary Election

11/02/2010 Voted in Non-Primary Election

02/02/2010 Democratic

11/04/2008 Voted in Non-Primary Election

02/05/2008 Democratic

02/27/2007 Voted in Non-Primary Election

11/07/2006 Voted in Non-Primary Election

11/02/2004 Voted in Non-Primary Election

03/16/2004 Democratic

102/25/2003 Voted in Non-Primary Election

11/05/2002 Voted in Non-Primary Election

03/19/2002 Democratic

11/07/2000 Voted in Non-Primary Election

02/23/1999 Voted in Non-Primary Election

11/03/1998 Voted in Non-Primary Election

11/05/1995 Voted in Non-Primary Election

Early Voting

In Precinct

In Precinct

In Precinct

In Precinct

11/06/2012 Voted in Non-Primary Election Early Voting

In Precinct

In Precinct

Early Voting

In Precinct

In Precinct

Early Voting

Early Voting

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct

In Precinct
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Order (Rev. 02/24/05) CCG N002

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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No. _________
IN THE 

SUPREME COURT OF ILLINOIS

MARYAM AHMAD, )
) First Dist. App. Ct. No. 16-2811

Plaintiff-Appellee, )
v. ) App. Ct. Order:  11/07/2016
CHICAGO BOARD OF ELECTION ) Circuit Court of Cook County
COMMISSIONERS, and its members, et al. ) No. 2016-COEL-019

)
Defendants-Appellees. ) Trial Judge: Hon. Alfred J. Paul

RHONDA CRAWFORD and )
ARLEMMIE M. THIRUS, )

)
Petitioners-Appellants, )

v. )
CHICAGO BOARD OF ELECTION )
COMMISSIONERS, and its members, et al. )

)
Respondents-Appellees. )

PROPOSED  ORDER

This  cause coming to be heard on the emergency motion of petitioners,
Rhonda  Crawford  and  Arlemmie  M.  Thirus,  for  supervisory order,  due  notice
having  been  given  to  respondent,  Maryam  Ahmad,  and  the  Court  being  duly
advised in the premises;

IT IS ORDERED that petitioners’ emergency motion for supervisory order is
granted / denied;  Maryam Ahmad is / is not eligible to be a write-in candidate at
the  November  8,  2016  general  election;   the  First  District  Appellate  Court  is
directed to issue a decision or order consistent with this order. 

Order entered by the Court. 
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No.
IN THE

SUPREME COURT OF ILLINOIS

MARYAM AHMAD,

Plaintiff-Appellee,
V.

CHICAGO BOARD OF ELECTION
COMMISSIONERS, and its members,

Defendants-Appellees.

First Dist. App. Ct. No. 16-2811

App. Ct. Order; II/07/20I6
Circuit Court of Cook County
No. 20I6-COEL-0I9

Trial Judge: Hon. Alfred J. Paul

RHONDA CRAWFORD and
ARLEMMIE M. THIRUS,

Petitioners-Appellants,
V.

CHICAGO BOARD OF ELECTION

COMMISSIONERS, and its members,

Respondents-Appellees.

Supreme Court Rule 328 Affidavit

The undersigned, an attorney, having been first duly sworn, under oath
deposes and states based upon his personal knowledge that the foregoing
documents, identified as follows:

Exhibit A - First District Appellate Court Order (II/07/20I6)
Exhibit B - Appellant's Memorandiom (10/31/2016)
Exhibit C - Appellant's Separate Appendix (I0/3I/20I6)
Exhibit D - Appellee's Memorandiun (II/07/20I6)

are true and correct copies of the respective documents that were filed with the
First District Appellate Court, and Exhibit C ("Appellant's Separate Appendix")
contains true and correct copies of pleadings that were filed with the Circuit Court
of Cook County in the underlying matter.

Subscribed & sworn to by Andrew Finko
before me on November 18, 2016.

Andrew Finko

//^
Notary Public (seal) OFFICIAL SEAL

KATHY O'NEIL
NOTARY PUBLIC. STATE OF ILLINOIS
My Commission Expires Aug 3, 2019
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No. _________
IN THE 

SUPREME COURT OF ILLINOIS

MARYAM AHMAD, )
) First Dist. App. Ct. No. 16-2811

Plaintiff-Appellee, )
v. ) App. Ct. Order:  11/07/2016
CHICAGO BOARD OF ELECTION ) Circuit Court of Cook County
COMMISSIONERS, et al., ) No. 2016-COEL-019

)
Defendants-Appellees. ) Trial Judge: Hon. Alfred J. Paul

RHONDA CRAWFORD and )
ARLEMMIE M. THIRUS, )

)
Petitioners-Appellants, )

v. )
CHICAGO BOARD OF ELECTION )
COMMISSIONERS, et al. )

)
Respondents-Appellees. )

ORDER

This  cause  coming  to  be  heard  on  the  emergency  motion  of

petitioners, Rhonda Crawford and Arlemmie M. Thirus, for a supervisory

order pursuant to Supreme Court Rule 383, due notice having been given to

respondent,  Maryam  Ahmad,  and  the  Court  being  duly  advised  in  the

premises;

IT IS ORDERED that:

(a)  Maryam Ahmad was  not  eligible  to  be  a  write-in  candidate  for

Circuit  Court  Judge  at  the  November  8,  2016  general  election  and  the

Circuit Court of Cook County orders of September 21, 2016 and October 24,
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2016 and the First District Appellate Court’s order of November 7, 2016, are

all reversed;

(b)   write-in  votes  for  Maryam  Ahmad  shall  not  be  counted  or

reported by the office of the Cook County Clerk or the Board of Election

Commissioners for the City of Chicago; and

(c)    even  if  Maryam  Ahmad  is  proclaimed  to  be  the  successfully

elected candidate at the November 8, 2016 general election, Maryam Ahmad

is not eligible to take office under the provisions of 10 ILCS 5/22-1, 10 ILCS

5/22-7 and 10 ILCS 5/7-43.

Order entered by the Court. 
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